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THE REVIEW OF THE SCHOOL OF LAW

The Contemporary Legal Institutions Review (ijc@rau.ro) emerged in the year
2013, addressing both to the professors, to students, to PhD. candidates, and to
practitioners. The general theme of the review refers to the field of the legal
sciences.

The review has an editorial board composed of the personalities in the
respective field, at the national level and abroad. Likewise, it takes into account
the editing norms of the scientific reviews, respectively, the issue frequency, the
international editorial conventions (abstracts, bibliographic information etc.) and
keywords in English language.

Pursuant to a complex and modern approach, the pages of the review contain
studies and articles of the mentioned field on different analysis branches: public
law, private law, European Union law. Since the first number, the Review was
expected to be a debate platform for the purpose of promoting the circulation of
ideas and of extending the scientific dialogue in the European spirit. From this
point of view.



PURPOSE AND OBJECTIVES

The Contemporary Legal Institutions Review proposed to publish law and
judicial practice articles, studies, within the country and abroad, to facilitate the
understanding of the institutional system and of decision-making process to a
broad extent within the structures of the European Union, to know the
Community legal department and the big questions raised by the Romania’s
integration in the European Union.

The review proposes to cooperate with the authors within the education
institutions at the national level and abroad, from the practitioners in the legal
sciences field, the Romanian MA students and PhD. candidates studying within
the country or abroad.

It focuses on approaching the novelty in the classical fields, but also on
interfering with various disciplines in relation to or absorbed by the law.

The review is deemed to represent a debate forum on disciplinary and interdisci-
plinary theoretical themes, to become a support regarding the enforcement of law
by the practitioners, in the organization of a competitive judicial system, to
trigger the relevant research activity at the regional, national and international
level, to stimulate the scientific research in the field of law.



AUTHORS’ GUIDE

The “Contemporary legal institutions” review publishes articles, studies and
judicial practice. Its materials are focused on all the fields of the legal sciences,
as well as certain interdisciplinary fields (public management, judicial
management, judicial statistics, medical law, criminal business law, Community
legal department, Community fiscal system, industrial relationships etc.)

The review is deemed to be a debate forum related to disciplinary and
interdisciplinary theoretical subjects, to become a support for the law
enforcement by the practitioners, to trigger the relevant research activity at the
regional, national and international level.

The materials are sent in soft copy in Romanian and English/French version to
the following address: IJC@rau.ro.

Articles and studies are received in the stage of their first editing or which, in
their synthetic form, were exposed to any conferences, symposiums or other
scientific manifestations.

The observance of the orthographic norms of the language, in which the
material is edited, is compulsory.

THE HEADING of the paper
THE HEADING is written in capitals, TNR, character size 12, bold, center in
Romanian (only for the Romanian authors) and in English or French.

THE AUTHOR/AUTHORS of the paper

The name of the author/authors is written on the right side, at a distance of two
lines below the heading. The first name is written with TNR, character size 10,
bold, and the last name is written with TNR, character 10, in capitals and Bold.
The last name shall be followed by an asterisk (symbol=) and the footnote shall
comprise the author’s capacity, the teacher degree, the scientific title (if
appropriate), the institution or the workplace (for each author separately, as the
case may be).

THE ABSTRACT of the paper (ABSTRACT)
The abstract shall have maximum 200 words and shall be sent compulsorily in
English or French and in Romanian (only for the Romanian authors). The



abstract shall be written with TNR, character size 9, italic, Justify, at a two lines
distance from the author’s name.

KEYWORDS (KEYWORDS)

4-6 keywords (or phrases) catching the essence of the paper are mentioned.
These are listed in their order of precedence, in English (including the articles
written or translated into French), at a distance of two lines below the abstract
of the paper, with TNR characters, 10, italic, Justify.

JEL CODE

Each author is obliged to mention, after the keywords, the paper code according
to the JEL classification (respectively the division/K code for the papers in the
legal field). To this end, the JEL CODE shall be consulted, and the article shall
be classified into one or more categories.

The paper

The body of the paper shall be drafted on A4 format (margins:
top/low/left/right: 2cm), with TNR, character size 10, Justify and spacing at one
line distance. The footnotes are drafted with TNR, characters size 8.
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MODIFICARI ADUSE CONTESTATIEI LA EXECUTARE
SILITA PRIN LEGEA NR. 138/2014

Florea MAGUREANU"
Beatrice BERNA™

Rezumat

Mai mult decét o institutie juridica remarcabild in contextul executarii silite,
contestatia la executare reprezinta o problema autonoma caracterizata printr-0
complexitate intrinseca. Codul de procedura civila aloca problematicii contes-
tatiei la executare o suitad de reglementari care, desi exceleaza prin rigurozitate,
se pot dovedi deficitare in privinta expunerii clare a unor aspecte de detaliu sau
n privinta corelarii cu alte norme de drept incidente in materia executarii silite.
Scopul studiului nostru poate fi sintetizat in infaptuirea unui demers analitic
asupra reglementarilor cuprinse in sectiunea Codului de Procedura Civild afe-
rentd contestatiei la executare (art. 711-719), o atentie particulara fiind alocata
si modificarilor legislative suferite de aceastad institutie juridicd prin Legea
nr. 138/2014. Deoarece nu putem trece peste evidenta juridicad, vom mentine
cadrul prescris de Codul de procedura civila precum referentialul nostru analitic
(realizénd o incursiune n probleme diverse ale contestatiei la executare — de la
obiectul si natura acesteia, pana la efectele solutionarii contestatiei) insa, in
paralel, vom aduce comentarii, puncte de vedere si propuneri asupra interpre-
tarii noilor reglementari aduse prin Legea nr. 138/2014. Desi avem constiinta
cd, intrarea in vigoare a Legii nr. 138/2014 a adus o reconsiderare a reglemen-
tarilor aplicabile in materiile procesual-civile (deci, inclusiv n materia contesta-
tiei la executare), vom demonstra, in cele ce urmeaza ca reforma legislativa
mentionatd, nu a impactat negativ caracterul suis generis al contestatiei la
executare, aspectele definitorii pentru aceasta institutie mentinandu-se astfel
cum au fost stabilite prin reglementarea Codului de Procedura Civila. Pornind
de la premisa necesitatii realizarii unei analize paralele intre fostele dispozitii
legislative si modificarile prezente petrecute in materie, instrumentarul metodo-
logic utilizat s-a fundamentat pe metoda comparativa si metoda istorica.

* Profesor Universitar Doctor, Universitatta Romano-Americani, Facultatea de Drept,
e-mail: floreamagureanu@gmail.com.
Doctor 1n drept, Universitatea Titu Maiorescu, Facultatea de Drept, e-mail:
berna.beatrice@yahoo.com.
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Cuvinte-cheie: executare silita, contestatia la executare, Cod de procedura
civila, Legea nr. 138/2014, perspectiva analitica, perspectiva comparativa

Asertiuni pe marginea art. 711 C. pr. civ.

De la natura sa juridica si pana la particularitatile sale intrinseci, contestatia
la executare a beneficiat atat de atentia doctrinara, cat si de un generos cadru de
reglementare’ — ambele aspecte fiind convergente finalititii de a reda intr-o
maniera limpida institutia juridica mai sus evocatd. Procesul civil — Tn faza de
judecata si in faza de executare silita — este circumscris principiilor funda-
mentale stipulate Tn art. 5-23 C. pr. civ.2, dintre care rolul prevalent il reclama
legalitatea. In aceastd ordine de idei, este indrituit sa afirmam ca, institutia
contestatiei la executare se distinge (din punctul de vedere al functionalitatii)
precum o garantie a legalititii procesului executirii silite®.

Ceea ce art. 7 C. pr. civ. reglementa sub denumirea marginala Legalitatea
(Procesul civil se desfasoard in conformitate cu dispozitiile legii) este in core-
latie directa cu art. 625 din acelasi act normativ (Executarea silita se face cu
respectarea dispozitiilor legii, a drepturilor partilor si a altor persoane intere-
sate) si in corelatie indirecta cu art. 711 C. pr. civ. (Impotriva executdrii silite a
incheierilor date de executorul judecatoresc, precum si impotriva oricarui act
de executare se poate face contestatie de catre cei interesati sau vatamati prin
executare. De asemenea, se poate face contestarie la executare si in cazul in
care executorul judecatoresc refuza sa efectueze o executare silita sau sa inde-
plineascd un act de executare silita in conditiile legii).

Lucrarea noastra va debuta printr-un studiu amanuntit al art. 711 acesta
avand o relevanta deosebita pentru formularea unor problematici de nuanta care
sunt adesea trecute sub tacere din dorinta de a prezerva rigoarea reglementarilor
procesual civile. Dincolo de denumirea marginala — obiectul contestariei pe
care legiuitorul a inteles sa o atribuie acestui text de lege, apreciem ca, art. 711
pune in discutie o seama de probleme teoretice de interes: (1) tipologii ale

! F1. Migureanu, Drept procesual civil, editie revizutd, modificatd si completatd, inclusiv cu
prevederile aduse de Legea nr. 138/2014, Ed. Universul Juridic, Bucuresti, 2015, p. 683 si urm.,
Florea Magureanu, Beatrice Berna, Consideratii privind contestatia la executare potrivit
reglementdrilor din Noul Cod de Procedurda Civila, articol publicat in volumul Conferintei
Internationale de la Targu Mures — Procesul Civil si executarea silitd. Experienta unui nou
inceput, Ed. Universul Juridic, Bucuresti, 2014, p. 30.

2 Publicat in Monitorul Oficial al Romaniei nr. 485 din 15 iulie 2010.

% Florea Mégureanu, Beatrice Berna, op. cit., p. 30-31.
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contestatiei la executare; (2) o forma suis generis de conditionalitate — necesar
a fi respectatda pentru promovarea contestatiei la executare, regasita in art. 711,
alin. (2), dar si in alin. (3); (3) natura juridica a contestatiei la executare;
(4) titularii acestui mijloc procedural®.

Interpretarea extensiva a problemelor juridice conexe art. 711 presupune
realizarea unor corelatii si interdependente. Astfel, obiectul contestatiei la exe-
cutare se distinge in mod clar prin corelarea celor 4 alineate ale art. 711:
contestatia la executare se poate exercita impotriva executarii silite (privita in
integralitatea sa); impotriva incheierilor executorului judecatoresc, impotriva
oricarui act de executare, impotriva refuzului executorului judecatoresc de a
efectua executarea silita sau de a indeplini un act de executare silita, impotriva
incheierii de incuviintare a executarii silite, in cazul in care au fost nerespec-
tate condiriile legale®.

Daca executarea silita sau acte ale procedurii de executare silitd sunt, prin
logica juridica elementard, susceptibile de a se regasi in dimensiunea dedicata
obiectului contestatiei la executare, incheierile executorului judecatoresc
reprezintd un caz aparte. Codul de procedurd civila subliniaza, in art. 656
alin. (1), relevanta pentru faza procesuala a executarii silite, a actelor executo-
rului judecatoresc: Amanarea, suspendarea si incetarea executarii silite, elibe-
rarea sau distribuirea sumelor ob¢inute din executare, precum si alte masuri
prevazute de lege se dispun de executorul judecatoresc prin incheiere (...) Mai
mult, ultimul alineat al art. 656, introdus prin legea de punere n aplicare a
Noului Cod de procedura civila — Legea nr. 76/2012 -, mentioneaza calea
contestatiei la executare ca fiind singurul mijloc juridic de a ataca incheierile
executorului judecdtoresc: Daca prin lege nu se dispune altfel, incheierile se
dau fara citarea parilor, se COmunicd acestora, sunt executorii de drept si pot
fi atacate numai cu contestarie la executare.

Doctrina s-a dovedit critica la adresa abordarii incheierilor executorului
judecatoresc in contextul studiului obiectului contestatiei la executare.
Tn concret, s-a sustinut redundanta continutului prevederilor legale [art. 656
alin. (3) si art. 711 alin. (1)], fiind insa recunoscut meritul art. 656 alin. (3) de a
sublinia singularitatea mijlocului legal al contestatiei la executare in privinta
atacarii incheierilor executorului judecétoresc6. Din punctul nostru de vedere,

4 Florea Migureanu, Beatrice Berna, op. cit., p. 31.

S lbidem, p. 31.

® Pentru mai multe detalii, a se vedea loan Les, Contestatia la executare in reglementarea
Noului Cod de Procedura Civila, Revista Romana de Executare Silita, nr. 1/2013, p. 54-55.
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mentinerea aparentului paralelism legal comporta implicatii juridice mai pro-
funde care trebuie cercetate si revelate prin luarea in considerare a explicitarii
teoretice, dar si a evolutiei legislative Th materie procesual-civila. Ambele texte
procesual civile — art. 656 alin. (3), respectiv art. 711 alin. (1) determina o inte-
legere integrata a problemei obiectului contestatiei la executare: (1) primul text
de lege subliniaza unicitatea contestatiei la executare ca remediu la incheierile
execUrorului judecatoresc insd, trebuie sa observam ca, acest aspect nu este
absolut, ci doar face trimitere la o reguld legala susceptibila de exceptii
(ipoteza subliniata prin expresia utilizata de legiuitor — daca prin lege nu se
dispune altfel); (2) cel de-al doilea text de lege ofera o privire teoretica acope-
ritoare Tn materia obiectului contestatiei la executare, indicdand, inlauntrul
enumerarii legale si incheierile executorului judecdtoresc, realizandu-se astfel
sistematizarea conyinutului prevederilor legale dedicate obiectului contestayiei
la executare.

Farad a ne angaja intr-o ampla divagatie de la subiectul contestatiei la exe-
cutare, consideram ca este demn de notat importanta deosebita pe care legiui-
torul procesual-civil o acorda, in actuala reglementare, institutiei executorului
judecatoresc si incheierilor pe care acesta le emana. Dupa cum s-a remarcat in
literatura de specialitate’ aplicabilitatea cu prevalentd a principiului rolului
activ, precum si institutia inlocuirii executorului judecdtoresc sunt doar doua
argumente ce pot fi interpretate Tn sensul re-configurarii pozitiei si atributiilor
pe care executorul judecatoresc le detine in procesul de executare silitd, reper-
cusiunile fiind vizibile si in planul contestatiei la executare, dupa cum se des-
prinde din cele comentate mai sus. Institutia inlocuirii executorului judecatoresc
a fost introdusda in expresis verbis in Codul de procedurd civila, art. 652
alin. (4), instituind o noutate absoluta fata de vechea reglementare in timp ce,
rolul activ al executorului judecatoresc a fost consfintit, inlduntrul noii
paradigme juridice, in art. 627, corelandu-se cu dispozitiile art. 373! C. pr. civ.
1865. Prin Legea nr. 138/2014, art. 652 alin. (4) si-a modificat continutul sub
urmatoarea forma: La cererea creditorului, instansa de executare poate dispune,
pentru motive temeinice, inlocuirea executorului judecdatoresc cu alt executor
Jjudecatoresc indicat de catre creditor §i continuarea executarii silite de catre noul

7 Evelina Oprina, Ioan Garbulet, Inlocuirea executorului judecitoresc in actualul si viitorul
Cod de Procedurd Civila, Revista Romana de Executare Silita, nr. 4/2012, p. 77-93; George
Magureanu, Florea Magureanu, Consideratii privind reglementarile aduse de Noul Cod de
Procedura Civila referitor la realizarea activitatii de executare silitd in termen optim si previzibil
si cu publicitate, Revista Romana de Executare Silita, nr. 4/2012, p. 65-75.
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executor judecatoresc. Dispozitiile art. 653 alin. (2) se aplica in mod corespun-
zator. Importanta pe care noua abordare juridica o aloca institutiei executorului
judecatoresc are corespondent in procedura contestatiei la executare prin men-
tionarea expresd In enumerarea ipotezelor care pot constitui obiect al con-
testatiei la executare [intreprinsa in art. 711 alin. (1)] a incheierilor date de exe-
cutorul judecatoresc.

Cel de-al doilea alineat al art. 711 evoca, din punctul nostru de vedere, 0
ipoteza juridicd apta sa indeplineasca, inlduntrul procedurii contestatiei la exe-
cutare, o dubla functionalitate: (1) situasie juridica susceptibila de a fi calificata
precum obiect al contestariei la executare; (2) situatie juridica susceptibila de a
fi calificata precum o conditionalitate suis generis de promovare a contestayiei
la executare. Tn esentd, art. 711 alin. (2) evoci o categorie aparte a contestatiei
la executare — referitoare la clarificarea titlului executoriu, instituind, Tn subsi-
diar, o conditionalitate speciala necesara promovarii acestei institutii juridice:
Daca nu s-a utilizat procedura prevazuta la art. 443 se poate face contestatie si
in cazul in care sunt necesare lamuriri cu privire la intelesul, intinderea sau
aplicarea titlului executoriu. Din ratiuni de logica juridica si de sistematizare,
vom expune dispozitiile relevante ale art. 443 C. pr. civ., asigurand in acest
mod si premisele unei analize fundamentate pe textul legal: Tn cazul in care
sunt necesare lamuriri cu privire la ingelesul, intinderea sau aplicarea dispozi-
tivului hotararii ori daca acesta cuprinde dispozitii contradictorii, partile pot
cere instangei care a pronuntat hotardrea sa lamureascad dispozitivul sau sa
inlature dispozitiile potrivnice®,

O evaluare minutioasa a celor doua proceduri poate conduce la concluzia
conform careia similitudinea juridica este aparenta iar diferentele sunt evidente.
Diferenta de esenta rezida in domeniul de aplicare- procedura evocata in art. 711
alin. (2) se refera la lamurirea ingelesului, stabilirea intinderii sau aplicarea
tilului executoriu; pe de alta parte, procedura continuta in art. 443 are ca
obiectiv lamurirea intelesului, intinderii sau aplicarii dispozitivului hotdrarii.
Evidenta lucrurilor face ca, prin comparatie, intre domeniile de aplicare a celor
doua proceduri, sa se instituie o relatie de la parte la intreg sau, mai riguros, o
relatie de la specie la gen. Ne vom explica punctul de vedere: procedura
contestatiei la titlu descrisa de art. 711 alin. (2) se aplica in virtutea clarificarii
unui titlu executoriu — acesta din urma desemnand genul prin raportare la

8 Florea Mégureanu, Beatrice Berna, op. cit., p. 31-32.
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hotdrdrea judecatoreascd — (specia) care face obiectul clarificarii procedurii
cuprinsi in art. 443 C. pr. civ.’

De remarcat ca, subiectul titlurilor executorii este reluat, in Codul de proce-
dura civila, in aceiasi parametri juridici prescrisi de Codul de procedura civila de
la 1865, stabilindu-se corelatii intre art. 632 din actuala reglementare si
art. 372 din fosta reglementare. Desi mai structurat ca omologul sau, art. 632, spre
deosebire de art. 372 nu surprinde in mod clar raportul gen-specie determinat de
corespondenta titlu executoriu-hotarare judecatoreasca. Pentru elocventa expu-
nerii, reddm continutul celor doud articole: art. 632 C. pr. civ.: (1) Executarea
silita se poate efectua numai in temeiul unui titlu executoriu. (2) Constituie
titluri executorii hotardrile executorii, hotardrile definitive, precum si orice alte
hotardri sau inscrisuri care, potrivit legii, pot fi puse in executare,; art. 372
C. pr. civ. 1865: executarea silita se va efectua numai in temeiul unei hotarari
judecatoresti ori al unui alt inscris care, potrivit legii, este titlu executoriu.
Trebuie sa aratam ca, modificarea legislativa adusa prin Legea nr. 138/2014 cla-
rifica problema titlurilor executorii, oferind o mai buna sistematizare in materie
prin revizuirea art. 632, alinatul 2 astfel: Constituie titluri executorii hotardrile
executorii prevazute de art. 633, hotardrile cu executare provizorie, hotardrile
definitive, precum si orice alte hotardri sau inscrisuri care, potrivit legii, pot fi
puse Tn executare. Mentionam aditional ci doctrinal® a observat in mod pertinent
ca legiuitorul procesual civil de la 1865 nu a consacrat in expresis verbis o
definitie de lucru a titlurilor executorii, realizand, aidoma legiuitorului procesual
civil actual, doar o enumerare a titlurilor executorii, -enumerare completata de
categorii de titluri executorii cuprinse in legislatia speciala.

Potrivit art. 711 alin. (3) C. pr. civ., (...) dupa inceperea executarii silite, cei
interesayi sau vatamati pot cere, pe calea contestayiei la executare, si anularea
incheierii prin care s-a admis cererea de incuviinfare a executarii silite, dacd a
fost datd fard indeplinirea conditiilor legale!!. Cu privire la aceasti dispozitie
legala trebuie sa avem in vedere faptul ca, Legea nr. 138/2014 a adus o modifi-
care esentiald, dobandind urmatorul continut: De asemenea, dupa Tnceperea
executarii silite, cei interesati sau vatamati pot cere, pe calea contestasiei la
executare, si anularea incheierii de investire cu formula executorie, precum si a

° Florea Migureanu, Beatrice Berna, op. cit., p. 31-32.

10 Evelina Oprina, Studii asupra diferitelor categorii de titluri executorii, Revista Romana
de Executare Silita, nr. 1/2010, p. 22.

11 Florea Magureanu, Beatrice Berna, op. cit., p. 32.
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incheierii prin care s-a admis cererea de incuviintare a executarii silite, daca
au fost date fara indeplinirea conditiilor legale. Suntem de parere ca, textul de
lege astfel modificat prin Legea nr. 138/2014, reitereaza cadrul general al
principiului legalitétii, stabilind in favoarea persoanelor interesate sau vatdmate
prin procedura contestatiei la executare, posibilitatea solicitarii anularii actelor
de procedura care au fost pronuntate cu incalcarea prevederilor legale. Spre
deosebire de forma consacratd de Cod de procedura civila, Legea nr. 138/2014
stabileste, in categoria actelor care pot fi obiectul anularii, atat cererea de incu-
viintare a executarii silite, Cat si incheierea de investire cu formuld executorie.
Apreciem ca, aceastd modificare legislativa, are o dubla insemnatate juridica, pe
de o parte fiind de naturd sa extinda cadrul general al legalitatii actelor afe-
rente contestasiei la executare, incluzand si incheierea de investire cu formula
executorie; pe de alta parte, revizuirea art. 711 alin. (3) sub forma enuntata

Finalmente, ultimul alineat al art. 711 arata posibilitatea ca impartirea bu-
nurilor proprietate comund in devalmdsie sau pe cote-pdarti sa constituie obiect
al contestariei la executare. De aceastd data legiuitorul stabileste o singurad
conditie necesard promovarii contestatiei la executare — cererea partii intere-
sate. Totusi, observam din formularea aleasd de legiuitorul procesual Cci-
vil — (...) poate fi hotardta si in cadrul contestayiei la executare ca mijlocul proce-
dural al contestatiei la executare nu este singurul remediu juridic al situatiei
impirtirii bunurilor proprietate comuni in devilmasie sau pe cote-parti?,

Tn acest punct se impune o apropiere intre primul si ultimul alineat al
art. 711, respectiv intre situatia incheierilor date de executorul judecatoresc si
situatia contestatiei la executare al carei obiect este impartirea bunurilor
proprietate comuna pe cote-parti sau in devalmasie. Comentariile anterioare
dedicate incheierilor date de executorul judecatoresc ce formeaza obiectul con-
testatiei la executare, au subliniat rolul art. 656 C. pr. civ. care mentioneaza, in
ultimul alineat posibilitatea atacdrii incheierilor executorului judecatoresc
(incheieri date cu sau fara citarea partilor si care sunt executorii de drept) numai
pe calea contestatiei la executare. Revenind la analiza art. 711 alin. (4) C. pr. civ.,
putem califica reglementarile in cauza precum criticabile, legiuitorul lasand
deschisa interpretarea in domeniul altor mijloace legale care pot asigura
impdrtirea bunurilor proprietate comund (de exemplu, procedura partajului

12 Florea Magureanu, Beatrice Berna, op. cit., p. 32.
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judiciar, descrisa de art. 979 C. pr. civ. in urmatorii termeni: judecarea oricarei
cereri de partaj privind bunuri asupra carora partile au un drept de proprietate
comund se face dupa procedura prevazuta in prezentul titlu, cu exceptia
cazurilor n care legea prevede o alta procedura).

Oprindu-ne asupra prevederilor art. 979, este clar ca acestea instituie proce-
dura partajului ca regula privind impartirea bunurilor ce fac obiectul unui drept
de proprietate comuna, din formularea legala rezultand si posibilitatea existentei
unor proceduri de exceptie in acest sens. Una dintre procedurile de exceptie
anticipate de art. 979 este evidentiata in dispozitiile art. 711 alin. (4) datorita
exprimarii pentru care a optat legiuitorul. In consecintd, din motive de claritate
suntem de parere ca, de lege ferenda, art. 711, alin. (4) ar putea fi modificat Tn
sensul sublinierii caracterului special al procedurii contestatiei la executare in
materia impartirii bunurilor proprietate comuna pe cote-parti sau in devalmasie.
Caracterul special al procedurii contestatiei la executare prin care se urmareste
impartirea bunurilor proprietate comuna lasa sa fie evidentiat principiul de drept
conform cdruia norma speciald deroga de la norma generald si se completeaza
cu aceasta. Deci, consideram ca prevederile art. 979-995 se aplica in mod cores-
punzator in cadrul procedurii enuntate la art. 711, alin. (4). Similar cu procedura
instituita in art. 711 alin. (4) C. pr. civ., legiuitorul procesual fiscal, Tn art. 174,
alin. (2) mentioneaza ca, la cererea partii interesate instansa poate decide, n
cadrul contestatiei la executare, asupra impartirii bunurilor pe care debitorul
le detine in proprietate comund cu alte persoane.

Caracterul special al procedurii contestatiei la executare cuprinsa in art. 711
alin. (4) meritd o sectiune distinctd de asertiuni. Literatura de specialitate® a
apreciat ca finalitatea contestatiei la executare se concentreaza, in cazul par-
ticular expus, in jurul problemei pornirii executdrii silite impotriva unui bun
privit n integralitatea sa desi acesta forma obiectul unui drept de proprietate
comuna, fiind incélcate dispozitiile art. 817 C. pr. civ. Pe cat de justa este
aceastd observatie, pe atat este susceptibild de comentariil4,

13 Alina Ungureanu, Limitele in care poate fi exercitati contestatia la executare, Revista
Roména de Executare Silitd nr. 1/2013, p. 92-93; Viorel Mihai Ciobanu, Traian Cornel Briciu,
Claudiu Constantin Dinu, Impactul noului Cod Civil asupra unor institutii de drept procesual
civil, Revista Romana de Drept Privat, nr. 1/2012, p. 93-94; Irina Sferdian, Observatii asupra
coproprietatii obisnuite in reglementarea Noului Cod Civil, in lucrarea Noile Coduri ale
Roméniei, Ed. Universul Juridic, Bucuresti, 2011, p. 151-154.

14 Florea Miagureanu, Beatrice Berna, op. cit., p. 32-33.
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In debutul lucrarii noastre, am inteles sa asezam in prim-plan argumentul
juridic al legalitatii, respectiv argumentul juridic in temeiul cédruia intregul
proces civil (in faza de judecata si in faza de executare silita) trebuie sa se con-
formeze principiilor procesuale fundamentale-dintre acestea legalitatea avand
preeminenta. De asemenea, am antamat ideea conform careia, menirea juridica
a contestatiei la executare este de a constitui o0 garantie temeinica a legalitatii
celei de-a doua faze a procesului civil — cea a executarii silite. Odata reiterat
acest context juridic, se nasc unele intrebari retorice — dar legitime — conexe
caracterului special al procedurii contestatiei la executare mentionata in art. 711
alin. (4): poate fi gandita procedura contestatiei la executare descrisa in art. 711
alin. (4) ca avand un caracter special in temeiul urmaririi restabilirii legalitatii
incalcate in procedura executdrii silite? Sau, altfel spus, incilcarea normelor
legale edictate de art. 817 C. pr. civ. in contextul procedurii executarii silite este
un argument juridic valabil pentru a sustine teza unui caracter special al contes-
tatiei la executare care se indreapta impotriva unei atare iregularitati?

Raspunsul nostru tinde sa fie negativ. Contestatia la executare silitd expusa
in art. 711 alin. (4) are caracter special nu prin finalitatea pe care o promo-
veaza — intrucit remedierea ilegalitdtilor produse in faza executarii silite
constituie, lato sensu, finalitatea contestatiei la executare, indiferent de forma
sub care aceasta din urma se prezintd; caracterul special rezulta din obiectul
contestayiei la executare — impartirea bunurilor proprietate comuna pe cote-parti
sau in devalmasie deoarece in mod originar aceasta problematica este tratata in
procedura partajului®®.

Dupa cum remarcam 1in incipitul acestei sectiunii a lucrarii noastre, studiul
art. 711 C. pr. civ. presupune mai mult decat o analiza succinta a problematicii
indicate de legiuitor sub inscriptia marginala obiectul contestayiei la executare.
Corelate, comentariile anterioare au anticipat, Tntr-o forma subliminala, subiec-
tul naturii juridice a contestayiei la executare. Doctrina®® a retinut in mod transant
ca, pentru a asigura desfasurarea legala a procedurii de executare silita S-a
creat contestasia la executare, mijlocul procedural prin care partile sau tergele
persoane vdtamate prin executare se pot plange instantei competente, in scopul
de a obrine desfiinzarea actelor ilegale de executare. Pe de alta parte, Codul de
procedura civila pare sa lase nechestionata problematica naturii juridice a

15 Florea Miagureanu, Beatrice Berna, op. cit., p. 32-33.
16 Viorel Mihai Ciobanu, Gabriel Boroi, Traian Cornel Briciu, Drept procesual civil. Curs
selectiv. Teste grila, ed. a V-a, Ed. C.H.Beck, Bucuresti, 2011, p. 543.
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contestatiei la executare dat fiind faptul ca, nu exista, in suita art. 711-719 C. pr. Civ.
un text de lege subscris sub aceastd denumire marginala. Cert, astfel cum deja
am mentionat, aceasta problema juridica se poate desprinde cu usurinta pe cale
interpretatival’.

Natura juridicd a contestatiei la executare probeaza particularitatea acestei
institutii — ea este un mijloc juridic necesar restabilirii legalitatii incalcate in
faza de executare silita, care nu devolueaza fondul cauzei si, dupa cum apre-
ciaza literatura de specialitate'® este un mijloc ce nu se asimileazi ape-
lului — cale ordinara de atac si nici nu se inscrie in categoria cailor de atac
extraordinare. Lipsa unei corespondente directe dintre apel si contestatia la
executare rezida in aceea ca, daca apelul constituie acea cale ordinara de atac
prin intermediul careia se poate proceda la rejudecarea fondului, fiind suscep-
tibild incidenta motivelor de nelegalitate, cit si a motivelor de netemeinicie®®,
contestatia la executare este un remediu juridic ce nu antreneaza rejudecarea
cauzei®® si se adreseazid motivelor de nelegalitate si motivelor de netemei-
nicie — insa doar in anumite circumstante pe care le vom evoca in cele ce
urmeaza.

Intelegem ca, in acest punct al lucririi noastre, si extindem analiza noastra
la aspectele ce tin de legalitate si temeinicie avand in vedere ca cele doua
aspecte reprezinta diferente specifice in raportul dintre calea de atac ordinara a
apelului si contestatia la executare ca mijloc utilizat pentru inlaturarea viciilor
de legalitate petrecute in cursul executarii silite. In primul rand, trebuie sa
subliniem cd, a opera distinctia juridica intre legalitate si temeinicie este aidoma
cu a distinge intre o stare de facto si o stare de jure. In termenii cei mai simpli,
legalitatea, ca principiu procesual civil, presupune conformarea cu normele
legale si respectarea legii in activitatea de infaptuire a justitiei de catre toti
participantii la procedura. Curtea Europeana a Drepturilor Omului a imbogatit
explicatiile doctrinare interne pe cale jurisprudentiala?!, dezvoltand explicatia
legalitatii Tn sensul instituirii unor norme de drept intern remarcabile prin acce-
sibilitate, precizie si previzibilitate — demne de a constitui instrumentul juridic

7 Florea Migureanu, Beatrice Berna, op. cit., p. 33.

18 Jon Deleanu, Valentin Mitea, Sergiu Deleanu, Noul Cod de Proceduri Civili. Volumul II.
Comentarii pe articole, Ed. Universul Juridic, Bucuresti, 2013, p. 124.

19 pentru detalii a se vedea Viorel Mihai Ciobanu, Gabriel Boroi, Traian Cornel Briciu,
op. cit., p. 329.

20 Florea Magureanu, Beatrice Berna, op. cit., p. 33.

21 Cauza Silver si altii contra Marii Britanii, Cauza Paduraru contra Romaniei.
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prin care sa se modeleze conduita subiectelor de drept. Pe de alta parte,
temeinicia nu se refera per se la norma de drept, Ci, mai degraba, face trimitere
implicita la aceasta. Temeinicia se refera la stabilirea clara a faptei deduse jude-
catii; atunci cand se analizeaza temeinicia, se urmareste stabilirea unei cores-
pondente juridice adecvate intre fapta concreta si norma care o reglementeaza.
Tn consecinta, temeinicia este sinonimul stabilirii, in temeiul probelor adminis-
trate, a faptelor deduse judecatii, astfel cum acestea s-au desfasurat in realitatea
concretd, deslusindu-se, pe aceeasi cale, raportul juridic dintre partile litigante si
drepturile acestora. Avand prezente explicatiile de mai sus, rezulta cu necesitate
ratiunea asocierii aspectelor legate de temeinicie cu apelul si a aspectelor legate
de legalitate cu mijlocul legal al contestatiei la executare. Mai mult, temeinicia
implica o cercetare minutioasa a fondului, presupunand o evaluare judicioasa si
completa a tuturor aspectelor conexe cauzei — de la datele cuprinse inh docu-
mentele elaborate in etapa scrisa (cerere de chemare in judecata, intimpinare,
cerere reconventionala), la cercetarea probelor administrate, precum si a orica-
ror alte elemente rezultate din dezbateri si considerate relevante de catre instan-
ta de judecata.

Reiterand ideea afirmata in randurile anterioare, contestatia la executare nu
se inscrie in categoria cdilor extraordinare de atac (recursul, contestatia Tn
anulare, revizuirea). Fundamentul acestei diferentieri poate fi validat prin apel
la specificul fiecarei institutii juridice analizate — distinctia intre acestea tine de
evidenta juridica a reglementarilor care edicteaza sediul materiei — art. 483-502
C. pr. civ. (recursul); art. 503-508 (contestatia in anulare); art. 509-513
(revizuirea)?.

In alti ordine de idei, natura juridici a contestatiei la executare nu este
sinonima cu aceea a plangerii stipulate in art. 56 din Legea nr. 188/2000 privind
executorii judecatoresti. Problema potentialului paralelism legal dintre dispo-
zitiile Codului de procedura civila si prevederile speciale continute in Legea
executorilor judecatoresti a fost transatd prin modificarile procesual civile
reflectate prin Codul de procedura civila si Legea de punere in aplicare, ca
urmare a dezbaterilor produse in doctrina®. Tn conditiile cadrului procesual

22 Florea Migureanu, Beatrice Berna, op. cit., p. 34.

23 A se vedea pentru detalii, Toan les, Legislatia executdrii silite. Comentarii si explicatii,
Ed. C.H.Beck, Bucuresti, 2007, p. 479-480; Ion Deleanu, Tratat de procedurd civila, vol. II,
Ed. C.H. Beck, Bucuresti, 2005, p. 471-472; loan Les, Mijloace procedurale destinate a remedia sau
a reforma greselile savarsite In cursul executdrii silite, Revista Acta Universitatis nr. 1-2/2001, p. 18.
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civil actual, orice corelatie realizata intre art. 711 alin. (1) C. pr. civ., art. 56 si
art. 7 din Legea nr. 188/2000 nu (mai) poate determina concluzia unui parale-
lism juridic. Art. 711 alin. (1) C. pr. civ. enunta teza generala conform careia:
(...) se poate face contestarie si in cazul in care executorul judecatoresc refuza
sa efectueze o executare silita sau sa indeplineasca un act de executare silitd in
condiriile legii; art. 56 si 7 din Legea nr. 188/2000 introduc posibilitatea plan-
gerii impotriva masurilor luate de executorul judecatoresc numai daca acesta
refuza indeplinirea atributiilor prevazute la art. 7, lit. b)-i) (notificarea actelor
judiciare si extrajudiciare; comunicarea actelor de procedurd; recuperarea pe
cale amiabila a oricarei creante; aplicarea mdasurilor asiguratorii dispuse de
instansa judecdatoreasca; constatarea unei stari de fapt in conditiile prevdzute
de Codul de procedura civila, intocmirea proceselor verbale de constatare in
cazul ofertei reale urmate de consemnarea sumei de cdtre debitor potrivit dis-
pozitiilor Codului de procedura civila; intocmirea, potrivit legii, a protestului
de neplata a cambiilor, biletelor la ordin §i a cecurilor, dupa caz; orice alte
acte sau operayiuni date de lege in competensa lui). Observam ca, enumerarea
legald stabileste, cu titlu limitativ, actele executorului judecdtoresc ce pot fi
atacate, n conditiile legii speciale, prin pléangere. Per a contrario, refuzul
executorului judecdtoresc de a indeplini un act de executare nu poate fi obiect al
plangerii, ci urmeaza a fi solutionat pe calea contestatiei la executare. Suntem
de parere ca, raportul dintre normele procesual-civile evocate este unul de
complementaritate, fiind exclusd varianta cumularii mijlocului procedural al
contestatiei la executare cu cel al plangerii®*.

Relativ la titularii contestatiei la executare, art. 711 alin. (1) si (3) C. pr. civ.
arata, intr-o formulare limpede ca, se poate formula contestatie la executare de
citre cei interesasi sau vatdamati prin executare?®. Este foarte interesant si obser-
vam ca optica legiuitorului asupra desemnarii persoanelor indrituite sa promo-
veze calea contestatiei la executare este una generala si incluziva. Legiuitorul
se limiteazd la a enunta criteriile interesului si vatamarii ca si conditii de
procedibilitate pe care trebuie sd le indeplineasca subiectul de drept pentru a
apela la procedura contestatiei la executare.

Vom opri studiul nostru in acest punct, din dorinta de a realiza o analiza a
cerintelor de promovare a contestatiei la executare prin prisma cerintelor de
promovare a actiunii civile. Consideram cd, o atare maniera de abordare a

24 Florea Magureanu, Beatrice Berna, op. cit., p. 34.
2 lbidem.
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problemei se legitimeaza mutatis mutandis daca luam in considerare sensul
extins al actiunii civile?® — de totalitate a mijloacelor procesuale prin care se
doreste protectia drepturilor subiective civile si a situatiilor juridice prin inter-
mediul recunoasterii unui drept, realizarii unui drept, incetarii piedicilor puse in
exercitarea dreptului de un altul sau obtinerea unei despagubiri corespunza-
toare. Pornind de la definitia anterioara, in majoritate, literatura de specialitate
apreciaza ca, fiecare mijloc procesual (cale de atac, cerere sau exceptie) consti-
tuie o forma concreta a actiunii civile. ldeea ce se desprinde din definitia doctri-
nara a actiunii civile — conform careia, contestatia la executare poate fi inclusa
in intelesul extensiv al actiunii civile —, este consolidatd de definitia legala
oferita, pentru prima data in legislatia procesual civila, de art. 29 C. pr. civ.
Interesul este o conditie prezenta in promovarea oricarei actiuni civile iar in
cazul paralelismului actiune civila-contestatie la executare, aceasta conditie
devine evidenta. Teoria generala a actiunii civile infatiseaza interesul precum
un folos practic (material sau moral) urmarit de cel care a facut uz de respectiva
forma de manifestare a actiunii civile. Prin aplicarea teoriei generale a actiunii
civile la materia particulard a contestatiei la executare, ajungem la concluzia ca,
n procedura contestatiei la executare, debitorului Ti este propriu un interes in
faciendo (acesta dorind indepartarea viciilor ce afecteaza actele de urmarire
silitd) in timp ce, creditorului Ti este asociat un interes in abstinendo (de regula,
creditorul se indreapta impotriva refuzului executorului judecatoresc de a Tnde-
plini un act de executare silita sau intreaga procedura a executdrii Silite — aceasta
pentru ca, in mod evident, procedura executarii silite 1i este favorabila credi-
torului si se Tndreaptd impotriva debitorului). In cele din urmi, este just si
adaugam ca, tertii pot fi si ei subiecte ale contestatiei la executare in masura in

care justific o vitimare?’.

Cercetarea conditiilor de admisibilitate a contestatiei la executare silita
prin raportare la art. 712 C. pr. civ.

Problema naturii juridice a contestatiei la executare este reluata intr-o forma
mai extinsi, in art. 712 C. pr. civ. Inainte de a proceda la cercetarea in detaliu a

% A se vedea pentru detalii, I. Stoenescu, S. Zilberstein, Tratat de drept procesual civil.
Teoria generala, Ed. Didactica si Pedagogica, Bucuresti, 1983, p. 229; Viorel Mihai Ciobanu,
Tratat teoretic si practic de procedura civila, Ed. National, Bucuresti, 1996, p. 249-250; Gabriel
Boroi, Codul de procedura civild comentat si adnotat, vol. I, Ed. All Beck, Bucuresti, 2001,
p. 124-125.

2" Florea Magureanu, Beatrice Berna, op. cit., p. 34-35.
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ipotezelor juridice privitoare la criteriile de admisibilitate ale contestatiei la
executare, se cuvine sd detaliem problema exceptiei de inadmisibilitate a con-
testatiei la executare. Intr-adevar, dupa cum a fost deja remarcat in doctrind®,
inadmisibilitatea contestatiei la executare se evalueaza in functie de criteriile
evocate de art. 712 si se ridica, pe cale de exceptie, din oficiu — de catre instanta
sesizatd sau prin intdmpinare de catre intimat. Suntem de parere ca, in acest caz,
exceptia este una peremptorie cu argumentul cd, respingandu-se cererea de con-
testatie la executare ca inadmisibila, judecata cererii este periclitatd?®.

Primele doua alineate ale art. 712 C. pr. civ. prezintd doua conditii de admi-
sibilitate a contestatiei la executare care au ca liant premisa de la care se por-
neste- (im)posibilitatea de a invoca motive de fapt sau de drept relative la
fondul cauzei. Alin. (1) fixeaza cele doua elemente care odata indeplinite cumu-
lativ determina inadmisibilitatea contestatiei la executare: (1) titlul executoriu
este o hotarare judecatoreasca sau arbitrala; (2) debitorul invoca motive de fapt
si de drept pe care le-ar fi putut invoca la judecarea cauzei in prima instanta sau
in caile de atac: daca executarea silita se face in temeiul unei hotardri judeca-
toresti sau arbitrale, debitorul nu va putea invoca pe cale de contestasie motive
de fapt sau de drept pe care le-ar fi putut opune in cursul judecatii in prima
instansa sau intr-o cale de atac ce i-a fost deschisa. Din dispozitiile citate sunt
remarcabile doua particularitati: (1) imposibilitatea de a invoca pe calea contes-
tatiei la executare a motivelor de fapt sau de drept ce puteau fi opuse in cadrul
judecdtii in prima instanta sau intr-0 cale de atac 1i este adresatd exclusiv
debitorului; (2) referindu-se la titlurile executorii Tn temeiul carora se porneste
executarea silita, legiuitorul enumera hotdardrea judecatoreasca si hotardrea
arbitrald®.

Din punctul nostru de vedere, legiuitorul de la 1865 [art. 399 alin. (3)]
statua aceeasi situatie juridica intr-un mod indirect, fiind necesar apelul la
interpretarea prevederilor legale pentru a intelege corect ipoteza enuntata:
In cazul in care executarea silitd se face in temeiul unui titlu executoriu care nu
este emis de o instan¢a judecatoreascd, se pot invoca in contestatia la executare
aparari de fond impotriva titlului executoriu daca legea nu prevede in acest
scop o alta cale de atac. Din textul legal citat rezultd, per a contrario, ca in

28 Gheorghe Piperea, Citilin Antonache, Petre Piperea, Alexandru Dimitriu, Mirela
Piperea, Alexandru Ratoi, Ana Atanasiu, Noul Cod de Procedura Civila. Note. Corelatii.
Explicatii, Ed. C.H.Beck, Bucuresti, 2012, p. 717.

2 Florea Magureanu, Beatrice Berna, op. cit., p. 35.

%0 1bidem.
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cazul executdrii silite intemeiata pe un titlu executoriu reprezentat prin hotarare
judecdtoreasca sau hotarare arbitrala, nu pot fi invocate, pe calea contestatiei la
executare, aparari de fond. Noua reglementare procesual civila este mult mai
clard prin faptul ca, mentioneaza in mod expres cum se prezinta situatia juridica
n cazul Tn care titlul executoriu este o hotarare judecatoreasca sau arbitrala.

Alin. (2) al art. 712 C. pr. civ. stabileste alte doud elemente-premisa in func-
tie de care se apreciaza (in)admisibilitatea contestatiei la executare: (1) existenta
unui titlu executoriu- altul decéat o hotarare judecatoreasca (sau hotarare arbi-
trald — am completa noi, urmand sa revenim asupra acestui punct); (2) prin lege
nu se prevede o cale procesuala speciald pentru desfiintarea titlului executoriu.
Ultimul element premisa indica o stare de lacuna in reglementare. Din ultimul
alineat se desprinde in mod indirect concluzia ca, atunci cand calea speciald este
deschisa, ea trebuie valorificata insa, nu vor putea fi invocate motive de fapt sau
de drept conexe fondului. Aceastd din urma idee este ilustrata de prevederile
art. 172 C. pr. fisc.31 32

In extenso, art. 712 alin. (2) C. pr. civ. stipuleaza: in cazul in care exe-
cutarea silita se face in temeiul unui alt titlu executoriu decdt o hotardre
Jjudecatoreascad, se pot invoca in contestatia la executare si motive de fapt sau
de drept privitoare la fondul dreptului cuprins in titlul executoriu, numai daca
legea nu prevede in legatura cu acel titlu executoriu o cale procesuala specifica
pentru desfiinzarea lui.

Din coroborarea celor doud texte de lege, se resimte nevoia unei clarificari
textuale: alin. (1) face vorbire despre executarea silitd pornita in temeiul unui titlu
executoriu reprezentat de o hotarare judecatoreasca sau de o hotarare arbitrala,
fiind expusd o circumstantd-premisd de imposibilitate a invocarii pe calea
contestatiei la executare a unor motive de fapt sau de drept care puteau fi opuse in
cadrul judecatii in prima instantd sau intr-o cale de atac; pe de alta parte, alin. (2)
expune situatia inversa, in care pot fi invocate motive de fapt sau de drept in
legatura cu fondul cauzei dacd nu este reglementatd o cale speciald pentru
desfiintarea titlului executoriu, mentionand executarea silita care se realizeaza in
baza unui alt titlu executoriu decat o hotarare judecatoreasca. Consideram ca, ar fi
fost mult mai indicat ca, legiuitorul sa se refere, in alin. (2) la executarea silita

31 Persoanele interesate pot face contestatie (...) si impotriva titlului executoriu in temeiul
caruia a fost pornitd executarea, In cazul in care acest titlu nu este o hotarare data de o instanta
judecatoreasca sau de un alt organ jurisdictional si daca pentru contestarea lui nu exista o alta
procedura prevazuta de lege.

32 Florea Magureanu, Beatrice Berna, op. cit., p. 35-36.
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care se Intemeiaza pe alt titlu executoriu decat hotararea judecatoreasca sau
hotararea arbitrala. Prin omiterea acesteia din urma din exprimarea legala, se
poate ajunge la concluzia eronata conform careia, in ipoteza descrisa de alin. (2)
al art. 712, prevederile legale nu se aplica si in situatia in care titlul executoriu
este o hotarare arbitrala. Evident, in acest caz, prevederile alin. (1) si (2) ale
art. 712 ar fi discordante.

Art. 712, alin. (3) aduce in discutie un motiv de inadmisibilitate care amin-
teste de conditiile de admisibilitate ale contestatiei in anulare precizate la
art. 504 alin. (3) C. pr. civ. Tn cazul contestatiei la executare, legiuitorul precizeaza
ca nu se poate face o noud contestatie de cdtre aceeagi parte pentru motive care
au existat la data primei contestarii. Tn mod similar, art. 504 alin. (3) mentio-
neaza ca o hotdrdre impotriva cdreia s-a exercitat contestagia in anulare nu mai
poate fi aracata de aceeasi parte cu o nouda contestatie in anulare, chiar daca
se invoca alte motive. Legétura dintre cele doud texte de lege trebuie sa fie
cautata la nivelul motivelor de exercitare a cailor de atac precizate: Tn primul
caz, desi se arata cd o noua contestatie nu poate fi promovata in cazul in care
existd identitate de titular sau identitate de motive, contestatorului i se ofera
posibilitatea de a-si modifica cererea initiala prin adaugarea unor noi motive de
contestatie in masura in care se respecta termenul de promovare a contestatiei.
Tn cazul contestatiei in anulare, inadmisibilitatea decurge, din promovarea unor
motive noi — neinvocate la data solutiondrii primei contestatii in anulare?,

Suntem de acord cu opinia exprimati in doctrind® care atestd ci, actuala
reglementare procesual civild este superioard fostei reglementdri care admitea
formularea unei noi contestatii pentru motive aparute ulterior introducerii celei
dintai Intrucat se garanteaza, in favoarea parti care a cdstigat contestatia siguranta
hotirarii obtinute®. Suntem de parere ci, superioritatea actualei reglementri in
materia motivelor de promovare a contestatiei in anulare poate fi observata si in
sensul in care, noile motive aparute ulterior introducerii primei contestatii in
anulare nu ar legitima o noud contestatie pentru ca astfel, s-ar incalca principiul
securitdfii juridice. Doctrina franceza®® explica principiul securititii juridice in
sensul ocrotirii individului fata de situatiile de inechitate sau injustete pe care

33 Florea Migureanu, Beatrice Berna, op. cit., p. 36.

34 M. Tabarci, Drept procesual civil, vol. II, ed. a II-a, Ed. Universul Juridic, Bucuresti,
2008, p. 142.

% Florea Magureanu, Beatrice Berna, op. cit., p. 36.

% Lucien Frangois, Le probléeme de la sécurité juridique, Ed. Jeune Barreau de Liége,
1993, Liege, p. 10.
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dreptul le creeaza sau pe care acesta ar risca s le creeze®. Intr-adevir, consideram
ca, odata ce situatia de fapt a fost dezlegata corect in virtutea analizei circumstan-
telor existente la data judecdtii si prin raportare la normele legale, hotararea in
cauza este legala si temeinica, finalitatea sa indreptdndu-se catre ocrotirea ordinii
de drept, dar si a subiectelor de drept indrituite la 0 asemenea protectie.

Trebuie sa observam ca, parcursul juridic al contestatiei Tn anulare este si-
milar cu cel al contestatiei la executare. La fel ca in cazul contestatiei in anu-
lare, si in cazul contestatiei la executare, vechea reglementare procesual civila
admitea exercitarea repetitivd a acestor mijloace procesuale; dupda cum am
prezentat anterior, noua reglementare procesual civild interzice o noud contes-
tatie formulatd de aceeasi parte pentru motive care existau la data primei
contestatii, asigurandu-se si in acest caz, aplicabilitatea principiului securitatii
juridice, dar si asigurarea eficientei justitiei.

Cele doua ultime alineate ale art. 712 C. pr. civ. se afla in relatie de comple-
tare reciprocd, abordand concomitent tema interventiei tertilor in procedura de
executare silitd. Conform alin. (4), creditorii neurmaritori au dreptul de a inter-
veni in executarea efectuata de alfi creditori pentru a lua parte la executare sau
la distribuirea sumelor obfinute din urmarirea silita a bunurilor debitorului, iar
potrivit alin. (5) in cazul procedurii urmaririi silite mobiliare sau imobiliare ori a
predarii silite a bunului imobil sau mobil, contestasia la executare poate fi
introdusa §i de 0 terta persoand insa numai daca aceasta pretinde un drept de
proprietate ori un alt drept real asupra bunului. Comparativ, alin. (4) este mai
simplu structurat, textul de lege neamintind de nicio conditie pe care creditorii
neurmaritori trebuie sa o implineasca pentru a participa la executare si la distri-
buirea sumelor rezultate din executarea silitd®®. Pe de alti parte, alin. (5) stabi-
leste ca si conditie de interventie a tertilor in procedura contestatiei la executare,
pretinderea unui drept real asupra bunului ce face obiectul urmaririi®®. Observam
cd, aceasta conditie este in acord cu prevederile art. 711 alin. (1) C. pr. civ. — care
lasa deschisa posibilitatea de a introduce contestatie la executare in favoarea
tuturor persoanelor interesate sau vatamate — dar si cu prevederile art. 711
alin. (4) — care lasa deschisa posibilitatea solicitarii impartirii bunurilor proprie-
tate comuna pe cote-parti sau in devalmasie in cadrul procedurii contestatiei la
executare. Cu toate acestea, ratiunea de a include ultimele douad alineate in cadrul

37 Florea Magureanu, Beatrice Berna, op. Cit., p. 36.
% 1bidem.
% 1bidem.
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art. 712 este criticabila dat fiind faptul ca, art. 712 poarta denumirea condizii de
admisibilitate iar alin. (4) si (5) se refera la introducerea in contestatia la exe-
cutare a tertilor. Consideram ca, de lege ferenda, se impune restructurarea
art. 712 astfel incét alin. (4) si (5) sa fie eliminate si introduse in cadrul art. 716
C. pr. civ.— al cirui obiect de reglementare este procedura de judecati*C.

Problema competentei in materie de executare silita: o ilustrare compa-
rativa in reglementarea Codului de procedura civili si a Legii nr. 138/2014

Art. 713 C. pr. civ. reprezintd sediul materiei pentru problemele conexe
competentei. Prevederile art. 713 se disting prin claritatea organizarii proble-
melor ante-enuntate, astfel incat, fiecare alineat are ca obiect un aspect diferit
circumscris temei competentei. Primul alineat are in vedere dispozitii care pri-
vesc instanta competentd pentru solutionarea cererii de contestatie la executare:
contestagia se introduce la instansa de executare. Remarcam ca, prin Legea
nr. 138/2014 nu sunt aduse modificari in privinta subiectului enuntat desi, nu
putem spune ca, acelasi este cazul si pentru dispozitiile alin. (2) al art. 713.
Potrivit revizuirii introduse prin Legea nr. 138/2014, alin. (2) al art. 713 va avea
urmitoarea configuratie: n cazul urmaririi silite a imobilelor, al urmaririi silite
a fructelor si a veniturilor generale ale imobilelor, precum si in cazul predarii
silite a bunurilor imobile, daca imobilul se afla in circumscriptia altei curti de
apel decat cea in care se afla instanta de executare, contestasia se poate
introduce i la judecatoria de la locul situdrii imobilului. Observam cum,
reforma art. 713 a determinat ca, alin. (2) sa ii fie suprimata una dintre cele
doud ipoteze legale (prima privind urmadrirea silitd prin poprire iar cea de-a
doua urmarirea silitd imobiliard), ramanand valabila, In actuala reglementare,
doar ipoteza legala aflatd in legaturd cu urmarirea silita imobiliard. Pentru a fi
sintetici in explicatiile noastre, varianta art. 713 alin. (2) — propusa de Legea
nr. 138/2014 aduce schimbari in insasi structura articolului, fiind inlaturata
prima ipoteza legala — aceea a urmadririi silite prin poprire in temeiul careia,
debitorul putea opta — ca urmare a aplicarii competentei teritoriale facultative,
pentru judecatoria in a carei raza teritoriala isi are sediul sau domiciliul
debitorul in cazul in care sediul/domiciliul acestuia se afla in circumscriptia
unei alte Curti de apel decat in care se afli instanta de executare. In forma
actuald, se mentine competenta teritoriald alternativa insa cu aplicatie la urma-
rirea silitd imobiliara.

40 Florea Migureanu, Beatrice Berna, op. cit., p. 36.
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Unele clarificari sunt necesare in privinta sensului pe care I-am avut in
vedere cu ocazia folosirii expresiei competenta teritoriala alternativa/faculta-
tiva. Relativ la modul de exprimare utilizat de legiuitor se impune o observatie:
folosirea conjunctiei gi face trimitere la competenta teritoriala alternativa — in-
stitutie care permite ca, in afara de instanta de drept comun competenta potrivit
legii sa solutioneze cauza, mai existd o alta instantd, deopotrivd competentd in
acest sens. Sigur ca nu putem identifica competenta teritoriala descrisa in cele
doua ipoteze ale art. 713 alin. (2) ca fiind cazuri de competenta teritoriald
alternativa propriu-zisa intrucat astfel de cazuri sunt expres statuate prin lege,
Codul de procedura civila stabilind sediul materiei in art. 107-112 si art. 113.
Cu toate acestea, putem identifica in cazul enuntat in alin. (2) o forma a unei
competente teritoriale alternative suis generis, care se supune regimului parti-
cular al contestatiei la executare®.

Ultimul alineat stabileste instanta competentd pentru ipoteza in care con-
testatia are ca obiect lamurirea Intelesului, intinderii sau aplicarii titlului execu-
toriu ce emana de la un organ de jurisdictie. De principiu, instanta competenta
n acest caz este instanta care a pronuntat hotirdrea ce se executi. In cazul in
care contestatia la titlu priveste un titlu executoriu ce nu emana de la un organ
de jurisdictie solutia in ceea ce priveste instanta competenta va fi desemnata pe
calea unui rationament per a contrario, aceasta fiind instanta de executare.

Un studiu compact orientat asupra termenelor, conditiilor de forma,
procedurii de judecata, precum si asupra cailor de atac aplicabile in ma-
teria contestatiei la executare silita

Primul alineat al art. 714 propune termenul de 15 zile pentru formularea con-
testatiei la executare silitd, termen care curge de la momente diferite in functie de
particularitatile formularii cererii de contestatie la executare astfel: Daca prin
lege nu se prevede altfel, contestatia privitoare la executarea silita propriu-zisa
se poate face in termen de 15 zile de la data cand: 1. contestatorul a luat
cunostinga de actul de executare pe care il contesta,; 2. cel interesat a primit
comunicarea ori, dupd caz, ingtiingarea privind nfiintgarea popririi. Daca po-
prirea este infiinfata asupra unor venituri periodice, termenul de contestasie
pentru debitor data efectuarii primei retineri din aceste venituri de catre terul
poprit; 3. debitorul care contestd executarea insdsi a primit incheierea de
incuviintare a executarii sau somatia ori de la data cand a luat cunostinza de

4 Florea Miagureanu, Beatrice Berna, op. cit., p. 36.
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primul act de executare, in cazurile Tn care nu a primit incheierea de
Tncuviintare a executarii si Nici SOomatia sau executarea se face fara somatie.

Este interesant de observat ca, prin Legea nr. 138/2014, este revizuit conti-
nutul alin. (2) al art. 714, fiind mentionat acelasi termen, de 15 zile pe care
legiuitorul procesual civil I-a propus pentru situatiile evocate Tn primul alineat.
Din ratiuni de sistematizare, redam, in cele ce urmeaza ambele variante ale
alin. (2) al art. 714: Contestatia impotriva incheierilor executorului judecatoresc,
n cazurile n care acestea nu sunt, legii, definitive, se poate face in termen de
5 zile de la comunicare [art. 714 alin. (2) C. pr. civ.] si Contestasia Tmpotriva
incheierilor executorului judecatoresc, in cazurile in care acestea nu sunt,
potrivit legii, definitive, se poate face in termen de 15 zile de la comunicare
[art. 714 alin. (2) C. pr. civ., modificat prin Legea nr. 138/2014].

Prin Legea nr. 138/2014, termenul de introducere a contestatiilor impotriva
incheierilor executorului judecatoresc este extins, de la 5 la 15 zile de la comu-
nicare. Suntem de parere ca, extinderea termenului de exercitare a contestatiei
impotriva incheierilor executorului judecatoresc este benefica, oferind purta-
torilor de interes posibilitatea sa isi exercite cu judiciozitate aceastd prerogativa
legald. Bineinteles, problema extinderii termenului mentionat poate fi analizata
si prin lentila operativitatii si eficacitatii procedurii judiciare — din aceasta
perspectiva, noua reglementare legald aducind o limita. Este subinteles cd, daca
expectatia majora de la procedurile judiciare constd in rapiditatea solutionarii
cauzel, in cazul In care suntem martori ai unei modificari legislative care
permite extinderea termenelor de procedura, pozitia noastra tinde sd devina cri-
tica. Cu toate acestea, considerdm ca, in cazul in care punem in balantd nevoia
eficientizarii procedurii de judecata si acordarea de garanyii judiciare in favoa-
rea participantilor in proces astfel incat prerogativele lor legale sa fie exerci-
tate Th mod judicios, va avea preeminentd ultimul punct. Daca meditaim cu
responsabilitate asupra acestei probleme, vom constata faptul cad, extinderea
termenului de exercitare a contestatiei Tmpotriva incheierilor executorului
judecatoresc constituie o fatetd a principiului eficacitatii procedurii judiciare;
mai concret, nu putem sa discutam despre eficienta si eficacitatea procesului
civil doar in sensul acordarii unor termene cat mai reduse pentru ca astfel sa
poatd fi urgentatd procedura. Dimpotriva, esenta procesului civil consta in
asigurarea corectei transari a situatiei litigioase iar pentru aceasta, participantii
trebuie sa aiba la dispozitie toate garantiile legale necesare, inclusiv cele
aferente exploatarii si exercitarii drepturilor lor. In consecinti, apreciem ca
intemeiata si justa modificarea legislativa expusa in randurile de mai sus.
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Revenind la termenele consacrate legal in materia contestatiei la executare,
Legea nr. 138/2014 nu aduce modificari termenelor precizate in alin. (3) si (4),
astfel Tncat, in cazul contestatiei cu privire la lamurirea intelesului, intinderii
sau aplicarii titlului executoriu termenul este nedeterminat, legiuitorul oferind
posibilitatea de a se introduce contestatia oricand, dar cu respectarea limitei
termenului de prescriptie a dreptului de a obtine executarea silita. De ase-
menea, n conformitate cu alin. (4), in lipsa de prevederi legale contrare, contes-
tagia prin care o terta persoand pretinde ca are un drept de proprietate sau un
alt drept real asupra bunului urmarit poate fi introdusa in tot cursul executarii
silite, dar nu mai tdarziu de 15 zile de la efectuarea vanzarii ori de la data
predarii silite a bunului. Termenul evocat de alin. (4) circumscrie o specifici-
tate, Tmbinand un termen nedeterminat, similar cu cel utilizat de legiuitor n
alin. (3) si un termen determinat — 15 zile de la data vanzarii sau predarii silite a
bunului. Anticipand dificultatile pe care le poate erija un astfel de termen, le-
giuitorul procesual civil stabileste, in alin. (5), posibilitatea tertului de a-si
realiza dreptul pe calea unei cereri separate in cazul nerespectarii termenului
evocat in alin. (4), sub conditia respectarii drepturilor definitiv dobandite de
catre tertii adjudecatari in cadrul vanzarii silite a bunurilor urmarite.

Art. 715 C. pr. civ. precizeaza conditiile de forma pe care trebuie sd le res-
pecte contestatia la executare facandu-se apel, inca din primul alineat la teoria
generald a cererii de chemare in judecata. Mai mult, primul alineat stabileste cu
titlu general conditiile de forma pe care trebuie sa le respecte contestatia la
executare — caracterul general al prevederii rezultand din utilizarea pluralului
contestariile ceea ce face trimitere implicita la toate categoriile de contestatii la
executare, indiferent de obiectul lor- astfel cum acestea sunt descrise in art. 711
alin. (1)*2. Suntem de parere ci, referintele cuprinse in alin. (2) si (3) ale
art. 715 sunt superfluu deoarece ele nu sunt corespunzitoare scopului normarii
astfel cum este enuntat in denumirea marginala a art. 715 — conditii de forma.
Tn concret, alin. (2) arata situatia in care contestatorul nu locuieste/nu are sediul
in localitatea de resedinta a instantei, propunand solutia alegerii domiciliului
sau sediului profesional in aceasta localitate iar alin. (3) mentioneaza ca intam-
pinarea este obligatorie.

Consideram necesare unele comentarii legate de cele expuse. Tn primul
rand, opinam ca, mentiunea art. 715 alin. (1) (contestatiile se fac cu respectarea
cerintelor de forma prevazute pentru cererile de chemare in judecatd) are o

42 Florea Miagureanu, Beatrice Berna, op. cit., p. 36.
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semnificatie care se extinde dincolo de elementele precizate de art. 194 C. pr.
civ., cu atat mai mult cu cat vechea reglementare nu dispunea de o0 asemenea
prevedere. In acest caz, cererea aferentd contestatiei la executare va cuprinde
elementele de identificare ale partilor si a reprezentantilor, obiectul, motivele de
fapt si de drept, semnatura. Pe de alta parte, consideram ca, cererea formulata in
cadrul contestatiei la executare va imprumuta din cadrul general al cererii de
chemare in judecata nu doar elementele enumerate, ci si regimul juridic aplica-
bil acestora®®. Pe cale de consecinti, este firesc si apreciem ci, lipsa men-
tiunilor cu privire la datele de identificare ale partilor, a mentiunilor referitoare
la obiectul cererii, la aratarea motivelor de fapt si de drept sau lipsa semnaturii
se vor sanctiona cu nulitatea, fard a fi necesard dovedirea vreunei vatamari.
Tn ceea ce priveste motivele de fapt si de drept ale cererii in contestatiei la
executare, opinam ca motivele de drept sunt de esensa contestariei la executare
intrucat prin intermediul acestui mijloc procesual se urmareste remedierea vi-
ciilor de legalitate aparute in cursul executarii silite (cu titlu de exemplu amin-
tim: creanta pretinsa nu este certd, lichida si exigibila, creanta pretinsa este
prescrisa sau stinsa, titlul executoriu ce constituie temei pentru executarea silita
nu a indeplinit procedura exequaturului). Per a contrario, motivele de fapt nu
pot fi decét de natura contestatiei la executare pentru cd, in virtutea analizei lor
instanta poate dezlega Tntr-un mod legal si temeinic speta dedusa judecatii.

Alin. (3) se rezumad la a indica obligativitatea Intdmpinarii, fara a indica
cerintele de forma pe care trebuie sa le respecte intampinarea si fara a mentiona
particularitatile pe care le prezintd aceasta in cadrul mijlocului procesual al
contestatiei la executare. Tn acest caz, solutia va consta in aplicarea dispozitiilor
art. 205-208 C. pr. civ. Cu toate acestea, este criticabila logica legiuitorului de a
stipula obligativitatea intdmpindrii in contextul art. 715 care are ca obiect al regle-
mentarii conditiile de forma, fara a explica (acolo unde era cazul) particularitatile
pe care acest act de proceduri le prezinti in cadrul contestatiei la executare®.

Procedura de judecata a contestatiei la executare trebuie sd respecte, potrivit
art. 716 C. pr. civ., regulile judecdtii in primd instantd. Din punctul nostru de
vedere, desi afirmatia regasita in art. 716 este corecta din punctul de vedere al
logicii juridice, aceasta este mult prea generald si necesitd precizdri supli-
mentare* pe care le vom expune in cele ce urmeaza. Inainte de a proceda la a o

43 Florea Migureanu, Beatrice Berna, op. cit., p. 36.
4 |bidem, p. 39.
% Florea Miagureanu, Beatrice Berna, op. cit., p. 39
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amplad dimensiune a comentariilor circumscrise procedurii de judecata cuprinsa in
art. 716, se impune sa recunoastem modificarile aduse prin Legea nr. 138/2014.
Conform acesteia din urma, alin. (1) al art. 716 este revizuit, avand urmatorul
continut: Contestayia la executare Se judeca cu procedura prevazuta de prezentul
cod pentru judecata in prima instantd, care se aplica in mod corespunzator,
dispozigiile art. 200 nefiind aplicabile Tn acest caz. Dispozitiile art. 200 se refera
la verificarea cererii si regularizarea acesteia — aplicabilitatea lor fiind inlaturata
de la procedura de judecatd a contestatiei la executare conform noii reglementari
stabilitd prin Legea nr. 138/2014, art. I, punctul 5. Sub auspiciile noii regle-
mentari, dispozitiile art. 200 au fost suspuse unor revizuiri de nuanta, referitoare,
n principal, la aspectele de competenta; in legatura cu acest punct, alin. (1) al
art. 200 se va modifica prin introducerea unui alineat suplimentar: Tn cazul in
care cauza nu este de competensa sa, completul caruia i-a fost repartizata cere-
rea dispune, prin incheiere, data fara citarea partilor, trimiterea dosarului com-
pletului specializat competent sau, dupa caz, sectiei specializate competente din
cadrul instanzei sesizate. Dispoziriile privitoare la necompetensa si conflictele de
competensa se aplica prin asemdanare. De asemenea, aspectele referitoare la lip-
surile cererii de chemare in judecata au fost modificate prin art. I, pct. 6 din Legea
nr. 138/2014, in acest sens, alin. (2) al art. 200 Tsi va modifica continutul dupa
cum urmeaza: Cand cererea nu indeplineste ceringele prevazute la art. 194-197,
reclamantului i se vor comunica in scris lipsurile, cu menfiunea ca, in termen de
cel mult 10 zile de la primirea comunicarii, trebuie sa faca completarile sau
modificarile dispuse, sub sanctiunea anularii cererii. Se excepteaza de la aceasta
sanctiune obligasia de a se desemna un reprezentant comun, caz in care sunt
aplicabile dispoziriile art. 202 alin. (3).

In altd ordine de idei, am aratat in debutul lucrarii noastre ca, ratiunea de a
fi a contestatiei la executare este una particulara, specificitatea acestei institutii
regasindu-se de la problema probatorie pana la modul propriu-zis de efectuare a
judecatii mentionat n art. 716 alin. (3) (partile vor fi citate in termen scurt iar
judecarea contestariei se face de urgenta si cu precddere). Dupa cum am
demonstrat anterior, vocatia contestatiei la executare este orientatd, de cele mai
multe ori, in jurul problemelor de legalitate aparute in cursul executdrii silite
ori, acest caracter suis generis trebuie sa fie reflectat in expresis verbis si in
textul de lege aferent procedurii de judecata.

Am anticipat deja ca, In materie probatorie, specificul contestatiei la exe-
cutare trebuie sa fie oglindit cu necesitate. Aceasta semnifica faptul ca, fiind
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orientata catre remedierea viciilor de legalitate incidente in cursul executarii
silite, probele incidente Tn judecata contestatiei la executare vor fi cu precadere
acelea care sunt apte sa demonstreze existenta acestor vicii. Observam ca, de
lege lata, nu exista restrictii privitoare la mijloacele de proba ce pot fi utilizate in
cadrul contestatiei la executare, in acelasi mod pronuntandu-se si doctrina®® 4.

In pofida orientirii doctrinare si tacerii legii in privinta restrictiilor in
materie probatorie conexa contestatiei la executare, se impuna unele nuante. Fie
ca avem in vedere contestatia la executare propriu-zisa, fie ca ne referim la
contestatia la titlu, probele propuse nu trebuie sa fie consumatoare pentru ca
judecata trebuie si se desfisoare de urgenti si cu preciadere*®. In ambele
cazuri — contestatia la executare propriu-zisa si contestatia la titlu —, Tn materie
probatorie primeaza piesele de la dosarul cauzei, deci, proba cu inscrisuri.
Pentru ca mijlocul contestatiei la executare nu este o cale de atac in buna regula
si nici o cerere de chemare in judecata, este nepotrivit ca, in materie probatorie
sa se remarce mijloace de proba care sa puna in discutie fondul cauzei.

In alta ordine de idei, alin. (2) si (4) sunt relevante deoarece subliniaza rolul
si importanta pe care legea procesual civila le acordd executorului judecato-
resc — aspect care nu era subliniat in legislatia anterioara. Este interesant de
remarcat cum legiuitorul procesual civil nu acorda importantd (de natura de a
mentiona in expresis verbis in art. 716) unor aspecte de tipul particularitatilor
existente in materia actelor de procedura (insusi art. 715 era deficitar in acest
sens) sau in materie probatorie; totusi, Se mentioneaza ca instanta are posibilitatea
de a solicita executorului judecdtoresc copii certificate dupa actele contestate
din dosarul de executare, dar si posibilitatea de a cere relatii si explicatii scrise
de la executorul judecitoresc. In opinia noastra, evidentierea rolului executorului
judecatoresc 1n cadrul contestatiei la executare nu exprima per se scopul urmarit
de legiuitor; dimpotriva, prin atributiile sporite oferite executorului judecatoresc
se urmareste eficientizarea procedurilor legale, dar si asistarea instantei de
judecata in realizarea unei judecati corecte si echitabile.

Caile de atac ce pot fi exercitate impotriva hotararii pronuntate in cadrul
contestatiei la executare, reglementate in mod expres de art. 717 C. pr. civ.

4§ Zilberstein, Viorel Mihai Ciobanu, Ioan Bicanu, Drept procesual civil. Executarea siliti,
vol. Il, Ed. Lumina Lex, 1998, Bucuresti, p. 276; Viorel Mihai Ciobanu, Gabriel Boroi, Drept proce-
sual civil. Curs selectiv, Ed. C.H. Beck, Bucuresti, 2007, p. 561; Fl. Magureanu, Drept procesual
civil, ed. a Xll-a, Ed. Universul Juridic, Bucuresti, 2010, p. 683-684, p. 328-329.

47 Florea Miagureanu, Beatrice Berna, op. cit., p. 39.

48 |bidem.
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consacra posibilitatea reformarii hotararii pronuntate in solutionarea contes-
tatiei*®. Este fireasca initiativa legald de a consacra ciile de atac pentru reme-
dierea erorilor cuprinse in hotarirea pronuntata in contestatia la executare
pentru ca aceasta din urma reprezinta mijlocul procedural care urmareste resta-
bilirea legalitatii actelor desfasurate in faza executarii silite ori, mentinerea unei
hotarari cu erori indeparteaza contestatia la executare de rolul sau originar.
Alin. (1) stabileste ca regula de principiu aceea ca, exceptand hotararile care
privesc impartirea bunurilor comune sau hotardrile asupra contestatiei unui
tert care pretinde un drept real asupra bunului supus executarii, hotararile
pronunzate in cadrul contestariei la executare sunt supuse apelului exercitat in
condigiile dreptului comun. De asemenea, alin. (2) propune o reguld de princi-
piu aplicabila in cazul contestatiei la titlu: hotardrea prin care s-a solugionat
contestagie privind Tngelesul, intinderea sau aplicarea titlului executoriu este
supusa acelorasi cai de atac ca §i hotardrea ce se executd. Exceptia de la
regula enuntata priveste ipoteza n care titlul ce face obiectul contestatiei emana
de la un organ non-jurisdictional, caz in care se va exercita din nou calea de
atac a apelului in conditiile dreptului comun. Observam, de asemenea, ca dispo-
zitiile legale cuprinse in art. 717 nu dispun in mod expres insa nici nu interzic
exercitarea cdilor extraordinare de atac, aspect care legitimeaza folosirea
acestora®.

Analiza prevederilor art. 718 C. pr. civ.; observatii asupra modificarii
aduse de Legea nr. 138/2014

Art. 718 C. pr. civ. reglementeaza in detaliu situatiile Tn care poate inter-
veni/este necesara suspendarea executarii silite in ipoteza in care este formulata o
cerere de contestatie la executare sau o alti cerere cu privire la executarea silit3®..

O atenta lecturd a art. 718 ne duce la concluzia conform careia existd doua
tipuri de suspendare a executarii — obligatorie si facultativa. De pilda, alin. (1)
prevede un caz de suspendare facultativa a executarii care rezulta din modul de
exprimare ales de legiuitor — pana la solutionarea contestariei la executare sau
a altei cereri privind executarea silitd, la solicitarea partii interesate si numai
pentru motive temeinice, instanta competentd poate suspenda executarea.
La fel, in alin. (7) al aceluiasi articol este stipulat un alt caz de suspendare

49 Florea Miagureanu, Beatrice Berna, op. cit., p. 39.
%0 Ibidem, p. 39-40.
5% 1bidem.



34 Contemporary legal institutions

facultativa a executarii in cazuri urgente si daca s-a platit cautiunea prevazuta
la alin. (2), instansa poate dispune prin incheiere si fara citarea partilor, sus-
pendarea provizorie a executarii pand la solutionarea cererii de suspendare.
Singurul caz de suspendare obligatorie a executarii este mentionat in expresis
in alin. (4), fiind precizat de asemenea ca, pentru cazul de suspendare obli-
gatorie a executirii, cautiunea nu este necesari’’.. Modificirile aduse de
Legea nr. 138/2014 sunt vizibile si Tn acest punct. Tn art. I, pct. 38, Legea
nr. 138/2014 stabileste reformularea continutului art. 718, alin. (7) in urmatorul
mod: Daca exista urgenta si dacd, in cazurile prevazute la alin. (2), respectiv
alin. (3), s-a platit cautiunea, instansa poate dispune, prin incheiere si fara cita-
rea partilor, suspendarea provizorie a executdrii pand la solutionarea cererii
de suspendare. Incheierea nu este supusd niciunei cdi de atac. Caufiunea
depusa potrivit prezentului alineat ramane indisponibilizata chiar daca cererea
de suspendare provizorie este respinsa si este deductibila din cautiunea finala
stabilita de instantd, daca este cazul. Prin modificarea adusd de Legea
nr. 138/2014, este extins cadrul suspendarii facultative a executarii silite la
ipoteza legala cuprinsa in alin. (3) al art. 718 [ipoteza legala mentionatd in
alin. (2) al art. 718 fiind parte integranta a reglementarii inca din forma propusa
in vechea varianta]. Mai mult, alin. (7) al art. 718 astfel cum a fost modificat
prin Legea nr. 138/2014, stabileste caracterul indisponibilizat al cautiunii care a
fost depusa chiar si Tn conditiile in care cererea de suspendare provizorie este
respinsa si deductibila din cautiunea finala stabilita de instanta.

Ne aliturim opiniei doctrinare® care arati ci, intre cele doud cazuri de
suspendare facultativa puse la dispozitia instantei de judecata, asemanarile sunt
notabile. Tn primul rand, instanta poate acorda suspendarea executirii doar in
masura in care este oferitd o cautiune de catre cel care solicita suspendarea,
secundo, cuantumul cautiunii este acelagsi in ambele cazuri; al treilea argument
rezida in faptul ca, instansa poate acorda suspendarea pentru motive temeinice.
Motivele temeinice sunt mentionate ca atare in primul caz de suspendare facul-
tativa a executdrii mentionat in alin. (1) in timp ce, in cel de-al doilea caz de
suspendare facultativa a executarii, mentionat in alin. (7), motivele temeinice
coincid cu situatiile urgente si sunt conexe conditiei de plata a cautiunii preva-
zutd si in cazul primei suspendiri facultative mentionate®. Bineinteles, cadrul

52 Florea Magureanu, Beatrice Berna, op. cit., p. 39-40.
%3 lon Deleanu, Valentin Mitea, Sergiu Deleanu, op. cit., p. 135.
% Florea Magureanu, Beatrice Berna, op. cit., p. 40.
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asemandrilor dintre cele doua forme ale suspendarii facultative nu este unul
nchis, exhaustiv. Acesta poate fi completat cu alte asemanari: (1) ambele tipuri
de suspendare facultativa presupun un proces in curs — aspect subliniat inca de
la inceputul alin. (1); (2) ambele tipuri de suspendare sunt solicitate de partea
interesata si pot fi Tncuviintate de instanta; (3) incuviintarea suspendarii exe-
cutdrii este un atribut exclusiv al instantei de judecata care va decide in virtutea
intimei convingeri, observand daca sunt indeplinite conditiile legale necesare si
avand prezent principiul rolului activ.

Cazul obligatoriu de suspendare a executarii mentionat in alin. (4) ia in
calcul trei ipoteze: (1) hotardrea sau inscrisul ce se executd nu este, potrivit
legii, titlu executoriu, (2) inscrisul ce se executda a fost declarat fals printr-0
hotardre judecatoreasca data in prima instanta, (3) debitorul face dovada cu
inscris autentic ca a obtinut de la creditor o amanare ori, dupa caz, beneficiaza
de un termen de plata. Prima ipoteza aduce in discutie insusi temeiul executarii
silite stipulat in art. 632 C. pr. civ. care stabileste clar ca executarea silita se
poate efectua numai in temeiul unui titlu executoriu®. Consideram ci, o pro-
blema importanta care apare in acest punct tine de posibilitatea magistratului de
a verifica existenta legala si temeinica a titlului executoriu in virtutea caruia s-a
procedat la executare. Tn mod corect si succint literatura de specialitate®® a pus
intemeiata pe motivul inexistentei titlului executoriu de a reveni asupra acestei
probleme de drept in cadrul contestatiei la executare®’. Aceeasi opinie doctrinara
s-a pronuntat in sensul mentinerii garantiilor procesuale si constitutionale oferite
partilor in cadrul procesului civil. Cu alte cuvinte, consecventa magistratului cu
prima opinie exprimatd asupra subiectului este necesard pentru a fi respectate
drepturile si interesele participantilor la proces®®. In cel de-al treilea caz de
suspendare obligatorie, cerinta existentei unui inscris autentic trebuie cercetata
prin raportare la prevederile art. 269-271 C. pr. civ. Este legitim sa ne punem
intrebarea de ce textul de lege se referd la existenta unui inscris autentic necesar
pentru ca debitorul sd poatd face dovada obtinerii de la creditor a unei amanari
sau a unui termen de plata. Considerdm ca raspunsul vine din credibilitatea pe

%5 Florea Migureanu, Beatrice Berna, op. cit., p. 40.

% Qctavian Popescu, Dobre Cilin, Suspendarea executirii silite in conditiile art. 718 Cod
Procedura Civild, Revista Roména de Executare Silita, nr. 1/2014, p. 101.

5 Florea Magureanu, Beatrice Berna, op. cit., p. 40.

%8 Ibidem, p. 41.



36 Contemporary legal institutions

care o posedad inscrisurile autentice — dat fiind faptul cd acestea se bucura de
autentificare din partea unei autorititi publice®®. Implicarea fortei publice n
activitatea de executare silita are o relevanta indeniabild, subliniata in art. 626
C. pr. civ.: statul este obligat sa asigure prin agentii sdi executarea in mod
prompt si efectiv a hotararilor judecatoresti si a altor titluri executorii iar in caz
de refuz, cei vatamafi au dreptul la repararea integrald a prejudiciului suferit.
Sigur ca, interpretat extensiv si prin coroborare cu dispozitiile art. 711 alin. (1),
textul enuntat anterior reflectd institutia contestasiei la executare care are ca
obiect refuzul executorului judecatoresc de infaptuire a unui act de executare
silita insa acest punct nu face obiectul comentariilor noastre pe care le dorim
concentrate asupra relevantei stipulatiei legale a finscrisurilor autentice in
contextul suspendarii obligatorii a executarii. Astfel, consideram ca prevederea
legald inscrisa in art. 718 alin. (4) teza a I11-a referitoare la necesitatea inscrisului
autentic se Intemeiaza pe forta probantd a Inscrisului autentic [potrivit art. 270
alin. (1) C. pr. civ., inscrisul autentic face deplina dovada fata de orice persoana
pana la data declararii ca fals] de preferat in fata fortei probante a inscrisului
sub semndturd privatd [potrivit art. 273 alin. (1) C. pr. civ., inscrisul sub
semndturad privatd, recunoscut de cel caruia i este opus sau, dupd caz, socotit
de lege ca recunoscut face dovada intre pdrti pand la proba contrard]®.

In altd ordine de idei, art. 718 abordeaza si subiectul cautiunii ca si conditie
necesard pentru admisibilitatea cererii de suspendare a executarii formulatd in
cadrul suspendarii facultative a executarii. Dreptul comun in materia cautiunii
judiciare este dat, in noua reglementare procesual-civila, de prevederile
art. 1056-1063 C. pr. civ. Art. 1056 este foarte important deoarece acesta fixeaza,
n alin. (2) limita maxima a cautiunii: daca legea nu prevede altfel, cautiunea nu
va reprezenta mai mult de 20% din valoarea obiectului cererii iar Tn cazul
cererilor al caror obiect nu este evaluabil in bani, nu va putea depasi suma de
10.000 lei. Trebuie sa specificam ca, aceasta limitd maxima a cautiunii este de
natur a orienta decizia judecatorului si nu de naturd a o predetermina. In cazul
evocat, instanta este in continuare suverand in a decide cuantumul cautiunii atat
timp cat limita legald este respectatd. Existenta limitelor legale ale cautiunii
judiciare nu poate fi decat beneficd, permitand aplicarea unei proportionalitati
intre scopul/finalitatea executarii silite si circumstantele concerte survenite pe
parcursul executarii.

% Florea Magureanu, Beatrice Berna, op. cit., p. 40.
8 Florea Miagureanu, Beatrice Berna, op. Cit., p. 42.
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Revenind la dispozitiile art. 718 alin. (2), observam ca, marja de apreciere
pusd la dispozitia instantei de judecata in stabilirea cuantumului cautiunii este
restransa, aceasta fiind tinutd de a stabili cuantumul cautiunii potrivit prevederilor
legale dupa cum urmeaza: 10% daca valoarea obiectului cererii este de pana la
10.000 Iei; 1000 de lei plus 5% pentru ceea ce depaseste 10.000 lei; 5500 lei plus
1% din ceea ce depaseste 100.000 lei; 14.500 lei plus 0.1% pentru ceea ce
depaseste 1.000.000 lei. Tn cazul in care obiectul contestatiei la executare nu este
evaluabil Tn bani, cautiunea va fi de principiu, in cuantum de 1.000 lei.

De asemenea, este de remarcat ca, in cazul suspendarii obligatorii, conditia
cautiunii cade, ducand la concluzia aparentd ca, in conditiile suspendarii obli-
gatorii, nu subzistd premisele care au determinat incd de la inceput nevoia
instituirii cautiunii: (1) asigurarea, in favoarea creditorului a unei sume de bani
care sa acopere daunele suferite ca urmare a intarzierii executdrii silite prin
efectul suspendarii; (2) limitarea folosirii abuzive a acestui mijloc procesual de
citre debitorii rau platnici®. In mod legitim ne intrebiam daca, in cazul in care
hotardrea sau inscrisul ce se executa nu constituie un titlu executoriu, in cazul
n care inscrisul care se executa a fost declarat fals printr-o hotardre judeca-
toreasca data in prima instantd, in cazul in care debitorul face dovada cu
inscris autentic ca a obtinut de la creditor o amdnare sau ca beneficiaza de un
termen de plata- se poate presupune de plano ca nu vor fi suferite daune (fie ele
si morale) de catre creditor? Raspunsul la aceasta intrebare trebuie sa fie nega-
tiv din punctul nostru de vedere. Pentru demonstratie, sa luam de exemplu,
situatia in care executarea silitd s-a pornit in temeiul unei hotarari/unui Tnscris
care potrivit legii nu este titlul executoriu. Aceasta situatie presupune un motiv de
respingere a executarii pe motivul nerespectarii prevederilor art. 665 C. pr. civ.
Este clar cd, in ipoteza in care s-a incuviintat, executarea in pofida acestui viciu
legal, creditorul poate considera temeinice solicitarile sale; in cazul in care,
formulandu-se contestatia la executare se solicitd suspendarea executdrii pe
motivul lipsei titlului executoriu valabil, se pune problema revizuirii garantiilor
juridice acordate in favoarea creditorului pentru ocrotirea drepturilor si
intereselor sale.

Alin. (6) arata procedura de judecata a cererii de suspendare a executarii,
mentionand cad partile vor fi intotdeauna citate la judecata iar judecata se va
finaliza cu o incheiere ce se poate pronunta chiar si inaintea termenului fixat
pentru judecarea contestatiei, impotriva incheierii existand doar calea de atac a

81 Octavian Popescu, Dobre Cilin, op. cit., p. 96.
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apelului ce se poate exercita in 5 zile de la pronuntare pentru partea prezenta,
respectiv de la comunicare pentru partea absentd. Prevederea conform careia
partile vor fi intotdeauna citate nu trebuie sa fie interpretatd ca o reguld imua-
bila, ci, mai degraba ca o regula de principiu care isi gaseste exceptia in alin. (7)
ce indica posibilitatea instantei de a solutiona cererea si fara citarea partilor.

Efectele solutionarii contestatiei la executare prezentare in lumina
Codului de proceduri civila si Tn lumina Legii nr. 138/2014

Tn mod logic, sectiunea din Codul de procedura civila dedicati institutiei
contestatiei la executare este finalizatd de un text de lege care sintetizeaza
efectele juridice pe care le aduce solutionarea contestatiei la executare. Art. 719
C. pr. civ., alin. (1) enumera efectele solutionarii contestatiei la executare in
functie de tipul contestatiei avuta in vedere (contestatie la titlu sau contestatie la
executare propriu-zisa). In acest sens, alin. (1) stabileste: Dacd admite contes-
tasia la executare, instansa tindnd seama de obiectul acesteia dupd caz va in-
drepta ori va anula actul de executare contestat, va dispune anularea ori ince-
tarea executarii insesi, va anula ori lamuri titlul executoriu. Trebuie sa obser-
vam ca efectele enumerate, produse in functie de tipul contestatiei la executare
care se aplica, devin incidente daca se admite contestatia la executare. n revers,
alin. (3) indica faptul ca, daca este respinsa contestatia, contestatorul poate fi
obligat, la cerere, la despagubiri pentru pagubele cauzate prin intdrzierea
executarii, iar cand contestatia a fost exercitata cu rea credinta, el va fi obligat
si la plata unei amenzi judiciare de la 1.000 la 7.000 de lei. Din modul de
exprimare al legiuitorului rezultd ca respingerea contestatiei nu antreneaza ipso
factum, in sarcina contestatorului, plata de despagubiri/amenzi judiciare. Plata
de despagubiri/amenzi judiciare poate fi antrenatd doar in conditiile formularii
unei cereri in solutionarea careia se va dovedi, din nou, suveranitatea instantei
prin exercitarea principiului rolului activ®2,

Cu privire la acest din urma aspect, nu trebuie sa omitem faptul ca, prin-
cipiul rolului activ in materia executdrii silite priveste atat instanta de judecata,
cat si executorul judecatoresc (art. 627 C. pr. civ.), art. 719 contindnd unele
reglementari de principiu privitoare la activitatea sau lipsa de actiune a execu-
torului judecatoresc. Cu titlu de exemplu, alin. (5) mentioneaza ca Daca contes-
tatia este admisa, executorul judecatoresc este obligat sa se conformeze
masurilor luate sau dispuse de instanta iar in temeiul alin. (7), observam ca, in

62 Florea Magureanu, Beatrice Berna, op. Cit., p. 41.
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cazul in care constata refuzul nejustificat al executorului de a primi ori de a
inregistra cererea de executare silita sau de a indeplini un act de executare
silita ori de a lua orice alta masurd prevazuta de lege, instanta de executare va
putea obliga executorul, prin aceeasi hotardre, la plata unei amenzi judiciare
de la 1.000 lei la 7.000 lei, precum si, la cererea partii interesate, la plata de
despagubiri pentru paguba astfel cauzata. Sanctiunea amenzii judiciare (de la
1.000 la 7.000 de lei) prevazuta alternativ cu sanctiunea despagubirilor este
prezenta atat in alin. (3), cat si in alin. (7) cu diferenta persoanei in sarcina
careia pot fi dispuse [contestator Tn cazul alin. (3) si executor judecdtoresc in
cazul alin. (7)]%.

Legea nr. 138/2014 modificd prevederile art. 719 in pct. 8 referitor la con-
secintele refuzului executorului judecdtoresc de a proceda la realizarea actelor
de executare silita dispuse. In forma sa initiala, alin. (8) al art. 719 indica faptul
cd, instanta este abilitatd sa intervini in urmitoarea maniera: In situasia
prevazuta la alin. (7), instanta va solicita incheierea prevazuta la art. 664
alin. (1) sau, dupa caz, actul care constata refuzul executorului judecdatoresc de
a indeplini un act de executare silitd ori de a lua alta masura prevazuta de lege.
Constatand refuzul executorului judecatoresc de a-si indeplini obligatiile
aferente procedurii executarii silite, instanta de judecata poate aplica sanctiunile
amenzii judiciare sau despagubirilor (evident, atunci cand acestea sunt soli-
citate) insa, in acest sens trebuie sa solicite, dupa cum indica textul Codului de
procedura civild, incheierea care atestd decizia executorului judecatoresc de
nregistrare a cererii de executare si de deschidere a dosarului de executare sau,
mai concret, actul care atestd refuzul executorului judecatoresc de efectuare a
actului de executare silita stabilit in sfera competentelor sale. Legea nr. 138/2014
propune, in art. I, pct. 39, o altd perspectivd asupra problemei, stabilind ca, In
situatia prevazuta la alin. (7), instanta va solicita actul care constata refuzul
executorului judecatoresc de a primi ori de a inregistra cererea de executare
silita, de a indeplini un act de executare silita ori de a lua alta masura
prevazuta de lege.

Suntem de parere cd noua reglementare se distinge prin simplificarea pro-
cedurii si aportul claritatii. Astfel, constatand refuzul nejustificat al executorului
judecatoresc — ilustrat Tn alin. (7) — instanta are in atributiile sale doar posibi-
litatea solicitarii actului care constatd refuzul executorului judecatoresc, fiind
exclusa ipoteza stabilitd in reglementarea anterioara propusda de Codul de

83 Florea Magureanu, Beatrice Berna, op. Cit., p. 42.
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procedura civila — aceea de a solicita incheierea prevazuta de art. 664, alin. (1).
Este fireasca o asemenea prevedere daca luam in considerare modificarea adusa
prin Legea nr. 138/2014 inclusiv in materia reglementata de art. 664 — inre-
gistrarea cererii de executare. Continutul acestui din urma text de lege a fost
modificat urmand acelasi spirit al simplificarii legislative de la varianta
prescrisa de Codul de procedura civila: De indatd ce primeste cererea de exe-
cutare, executorul judecatoresc, prin incheiere, va dispune inregistrarea
acesteia si deschiderea dosarului de executare sau, dupa caz, va refuza motivat
deschiderea procedurii de executare. (2) Incheierea previzutd la alin. (1) se
comunicd de indatd creditorului. In cazul in care executorul judecdtoresc re-
fuza deschiderea procedurii de executare, creditorul poate face plangere, in
termen de 15 zile de la data comunicarii incheierii prevazute la alin. (1), la
instansa de executare; la versiunea avansata de Legea nr. 138/2014: De indata
ce primeste cererea de executare, executorul judecdatoresc va dispune inregis-
trarea acesteia.

Concluzii

Legea nr. 138/2014 aduce modificari cadrului procesual civil menit a
reglementa aspectele referitoare la contestatia la executare silita (respectiv
cadrului legal cuprins in art. 711-719) insa fara a modifica acele trasaturi care
ofera institutiei contestatiei la executare caracterul specific. Desi Tn mod vizibil
analiza noastra a fost orientatd spre cadrul procesual civil enuntat anterior,
cercetarea subsidiard, de detaliu, este directionatd spre modificarile aduse prin
Legea nr. 138/2014. Cu alte cuvinte, lucrarea noastra, poate fi sintetizatd ca o
analizd comparativa intre doud cadre legale cavasi-suprapuse- cadrului legal
reprezentat de art. 711-719 C. pr. civ., 1i este corespondent un alt cadru legal,
cuprins n art. 1, pct. 34-39 din Legea nr. 138/2014. Dupa cum este necesar in
orice demers stiintific prescris in dimensiunea juridica, am avut in vedere modi-
ficarile legislative enuntate de Legea nr. 138/2014 care privesc in mod conex
institutia contestatiei la executare silitd, insa, fara a caror observare este impo-
sibild evaluarea critica a dispozitiilor legale aplicabile in materie — evaluare pe
care am desfasurat-o in randurile de mai sus. In consecinta, am reiterat cadrul
legal modificat si prin raportare la art. 200 C. pr. civ. — referitor la verificarea
cererii si regularizarea acesteia, art. 632 — care stabileste domeniul de identi-
ficare a titlurilor executorii sau art. 664 — ce reprezinta sediul materiei pentru
Tnregistrarea cererii de executare.
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Abstract

The reflections on the ability of individuals to recognize common objective
and subjective causes of migration for employment purposes, and on the social
and legal conditions for achieving, we highlight a few key issues. This article is
to elucidate the substantive and procedural clashes, including the impact of
migration for employment purposes on the businesses that require foreign labor.

Keywords: labor migration, invitation, return, migrant workers, temporary stay.

Introduction

Migration today, regardless of the connotations purpose, statements,
apparently paradoxical, and that each person must find his kind of work in their
homeland, to capitalize on the potential in the country, not to create a
disagreement and to not condition premises objective on favoring cheap labor,
contradict to democratic principles and values.Those facts lead us to a point of
view that migration can be best understood as a necessity of social life or as a
reflection of the right to work, and its essence is connected more to the
congruence with the principles of morality and justice than by incorporating
orders and threats.

The purpose of the article

This research highlights the administrative steps and the legal consequences
of migration for work purposes. Determination of the the subjects participating
in the legal employment of aliens and highlighting the legal problems of
material and procedural mater, which strangers and potential employers in
employment are facing.

The methods and materials used
This study is the analysis and synthesis of legal provisions on the functions
and jurisdiction of state institutions on migration with employment purposes.
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On the basis of the research we held the legal norms and the case study on
migration with employment purposes.

Results and discussion

The research studies are of the view that labor migration deals mainly with
the purpose of migration segment. There are people who migrate temporarily
for labor purposes. The state, for the security of its own citizens, didn't left the
Moldavian migration phenomenon to chance, but has developed an austere
regulatory framework, the implementation of which is attributed to state
institutions. Thus they monitor, who is leaving, where they go, gender, age
persons, field of activity etc. The Ministry of Internal Affairs (MIA) is
concerned, in particular by monitoring foreigners entering the Republic of
Moldova. It was found that the main reasons for migrants coming to Moldova
are: the purpose of employment, family integration, study activities, religious
activities. This category of people is targeted by MIA, therefore about 20
thousand people are documented in various aspects. In terms of gender ratio,
usually in Moldova, as in other countries, men are the most active. Around 60%
of the migrants arriving to us are men and 40% — women. In Moldova, 60% of
migrants are coming for employment purposes, and 40% for studies or family
reintegration.

Within MIA, the institution that handles the migration phenomenon, is the
Department of Migration (BMA), which is a structure that is working with
foreigners and have a civilian staff with the capacity of civil servants.Foreigners
who come to Moldova are treated from the start, as people positively intended.
Although, lately, there has been more action to facilitate and simplify the
documentation of foreigners, to ensure both the documentation and the
measures of protection and security of foreigners working in Moldova,
however, documentation remains difficult, and sophisticated.

The legal framework governing the migration process provides the
simplification of documentation procedures, and also working with foreigners
carried out by civilian staff of MIA and BMA tends to get closer to people's
needs. Most foreigners do not know enough the documentation system in
Moldova. At least 5-6 structures participate in documenting foreigners. This
overlap of responsibilities and the need to coordinate and monitor the activity,
which sometimes requires additional time is disturbing for Moldovan citizens,
but also for foreigners.
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Specialized institutional framework which ensures the migration process
is the Department of Migration which is an empowered structure for receiving
the package of documents and issue a final decision. The Moldovan citizen or
foreign citizen can not follow the whole procedure documentation and can not
appreciate all stages. Is a transparent collaboration, avoid duplication of tasks of
various institutions.

Although the Republic of Moldova has a high unemployment, migrants still
have chances to get a job. The right to work for a foreigner is carried out by the
National Agency for Employment of Moldova, an institution that has the
competence to examine requests for approval foreign guests for occupation and
filtering of requests in terms of needs of labor in the country.

The socio-legal dimensions of the labor migration has different conno-
tations. The explanations of the labor migration experienced imbalances, often
economic, between countries of destination and origin. Furthermore, in terms of
quantity, it is believed that the central labor migration is the cheap, imported,
foreign labor, mostly for a specified period in order to carry out activities for the
local workforce wich is missing.Meanwhile, the developed countries have a
considerable power of attraction for the highly qualified staff in the less
developed countries, the staff that is needed to maintain the economic
competitiveness and maintain its pace in developing the society. We believe that
the transitional arrangement merely subordonates the individual's social and
economical, boosted through the freedom of movement, by cyclical political
visions regarding the EU enlargement, responding to some internal problems.

Moldovan state policy or rather the lack of coherent and comprehensive
policies in this area have been heavily felt by migrant workers. It is noteworthy,
however, the state's legal and administrative effort.

The facilitation of the labor migration meant the elaboration for a support
legislation that has been continually updated and improved, including aspects
such as the coordination of social security systems, public employment services
network establishment of labor and the recognition of the professional
qualifications. Meanwhile, the awareness of labor rights of the workers and of
the social security in the context of the free movement of the workers in Europe
is an important factor, although this does not solve the problems faced by
migrant workers. In addition, much of the responsibility for raising awareness
of the labor rights and social security of the migrant workers is carried by the
origin country, which is necessary to respond with appropriate public policies to
inform the migrant workers.



Mariana Bordian 47

The international experience in migration offers us solutions for preventing
possible discrepancies in this segment.

The existence of the secondary sector can be checked relatively easily,
validating the claims of the segmented labor market theory.

It is noteworthy that the lacking manpower sectors provided within the
bilateral agreements with Moldova includes the secondary sector very well.
Britain has proceeded differently in terms of bridging the workforce in the
secondary sector of the economy. Thus, after the failure of the public
communication plan regarding the liberalization of the labor market, the UK
has restricted the access of the workers and applied them a special system of
labor market access. The system shows that jobs are offered mainly in the
secondary sector (agriculture, food etc). On the other hand, a collaboration with
companies in the sector with the institutional environment has been confirmed
and the effective implementation of recruitment being done by organizations
which are active in the concerned sectors.

Italy is remarkable, however, through emphasized refusal of a country of
immigration status acceptance and is focusing on the excesive immigration
control, not doubled by on effective control on the labor market and especially
on the secondary sector.As a result, illegal labor has increased considerably
since the informal economy has contributed significantly to the labor market
access.

The labor recruiting programs from abroad have established a very low rate
and the excessive bureaucracy for foreigners' access to the labor market's has
led to defrauding the legal remedies.

The bilateral agreements concluded by the Republic of Moldova, put more
emphasis on preventing illegal immigration than on the movement of labor.

As a result, it shows that countries' economies have attracted workers from
the Eastern States, by domestic labor shortages.

In three countries — Germany, Britain and Spain, governments were directly
involved in providing the necessary workforce by implementing government
policies on recruitment, embodied in domestic programs, complemented by
bilateral agreements. For Italy, the authorities have tolerated the migration
phenomenon, which allowed, on one hand, to cover deficits of the workforce
and, on the other hand, to avoid pressure on the budgets of the social and health
insurance in the conditions of a significant development of the informal
economy and illegal work.
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The shortage of labor in the labor market of the country of destination is not
the only cause of migration of the workers from the east.

The perspective on migration, given by the cumulative causation is
particularly useful as it integrates migrant network theory, and the institutional
approach, applicable in all analyzed situations.

In general, the effects of the departure of the Moldovan workers on
Moldova are positive, in terms of sending remittances and acquirements of
professional skills that can be applied in the country as long as the workers
return.

In fact, the positive effects are often associated with the return and the
contributions that the returned migrants can bring to society. In this sense it is
perceived and the highly qualified staff leaving as a win in its return to the
country so far, in terms of capital gains and expertise to the Moldovan
economy.

The negative effects are associated, in particular, with the loss of highly
qualified personnel (and creating imbalances in the labor market, especially in
certain sectors), loss of overall active population, young and with the effects on
the family. On the country of destination, the effects are generally positive, both
by covering the labor market shortages, but especially through intake of highly
qualified human resources, with a significant contribution in the innovative
plan.

At the same time a niche strategy appears to be more successful than a
national strategy, to the extent that it can be addressed, accentuating the
professional categories of that are considered prior.

Lately, there is a considerable emigration of Turkish citizens for employment
purposes in Moldova.

This is explained by the fact that our country have effective economic links
with Turkey, by importing raw materials, machinery etc.

Assessing everything in terms of impact, removing the barriers to labor
mobility supports the hypothesis of a low permanent migration and the growth
of the circular migration.

The economy practically confirms the validity of the segmented labor
market theory, the network theory or cumulative causation.

Unlocking the potential of foreign migrants can be achieved through
relatively small investments in comparison to their contribution to the society,
but significant in a national policy of migration linked to the development
policy of the country.
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The purpose of employment migrations in Moldova has a positive impact
on the economy, but is valued incorrectly by the institutions of the state which
leads to the segment migration fraud.

I mentioned above that the legislation and the institutions in Moldova
which are dealing with the migration segment must apply legal rules without
discrimination and according to the principle of presumption of innocence.

For hiring foreigners to work in Moldova, the employer is obliged to register
vacancies to the territorial office of labor and to publish a notice of the vacancy in
the the media. If, within 5 working days, the office does not identify Moldovan
citizens who may fill the vacancies announced by the employer, the latter addresses
to the National Agency for Employment (NAE).

To invite foreigners in the Republic of Moldova for employment purposes
for a period of stay that exceeds 90 days, the employer is obliged to obtain a
favorable opinion of the NEA.

To obtain the favorable opinion, the employer or its empowered
representative shall submit to the NEA an approach, which argues the need to
invite foreign specialists, its qualification and work, the personal data of the
foreign specialist (name, day, month and year of birth, citizenship), passport
data (series, number, validity) and length of service.

Foreigners that are invited to work for the government or the central organs
of public administration specialists who arrived under the relevant agreements
to which Moldova is party and foreigners that arrived to work within
investment projects of interest to the national economy are exempt from the
need to obtain the opinion of the NEA.

Foreigners that arrived to work within investment projects of interest to the
national economy are exempt from the need to obtain the NEA opinion with
condition that the Ministry of Economy’s confirmation document is provided.

The alien who founded a company/organization/institution registered in
Moldova or its director and associate or shareholder of the company/orga-
nization/institution is granted the right to work without the approval of NEA.

To obtain the right to work and the right to temporary stay for labor
purposes for the immigrant worker, the employer or its empowered
representative, submits to the Immigration Office documentation within foreign
competent authority for foreigners a series of acts, including the individual
employment contract project which must contain: a) employee remuneration
and its equivalent in a conventional currency; deadlines and the manner of
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payment of remuneration for work during working hours (8 hours per day) and,
where appropriate, for overtime, at night or in adverse conditions; compen-
sation for work on weekends and holidays; b) paid annual leave, other
supplements and allowances provided by law; ¢) method of payment for the
expenses from the country of origin to the country of destination; d) insurance
of adequate housing sanitary norms, supply conditions; e) medical insurance
(duration, who pays and which country's territory); f) insurance against
industrial accidents, compensation for damages and losses caused as a result of
accidents at work, transporting the injured or deceased to the home country,
investigation of work accidents and cases of occupational disease, and remittance
of respective documents to diplomatic missions consular offices accredited in
the country of origin.

The "employee obligations™ compartment will include: a) compliance with
the destination country’s legislation; b) the rules of internal work, the manner of
keeping material values and documents; ¢) compliance with the labor discipline,
the rules of labor protection and technological discipline; d) performance of
employer related to labor activity; e) maintaining technological and commercial
secrets to the extent according to the law of the country of destination; f) material
responsibility for damages caused to the employer.

"General terms" shall include: a) the conditions for the extension and
termination of the individual employment contract before expiry of its validity;
b) the method of transfer of the earned income; c) responsibility of the parties to
comply with the terms of the individual employment contract, the mode of
dispute resolution; d) taxation and size of salary deductions; €) the validity of the
individual employment contract, commencement and termination of employment.

The NEA notice has to assure the potential migrant with a green light for
his arrival and staying in Moldova. Accordingly he has the right to inside the
company of where he will work to take direct knowledge of the working
conditions. Although, the migrant has those rights, he cannot have these rights
because al BMA staff are basically "chasing" migrants for employment purposes,
qualifying the migrant’s staying in the company as an "illegal occupation" by
applying the provisions of Article 334 paragraph (2) of the Code of Administrative
Offences of the Republic of Moldova which regulates the violation of rules on
the employment of citizens or stateless persons. In this case, "labor activity by
foreign citizens or stateless persons, who are temporarily in Moldova without a
residence for employment purposes issued as established by law, is penalized
by a fine of 50 to 100 conventional units."
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This groundless assessment leads to the appearance of litigation and the
migrant is forced during the trial process to be in Moldova without the right to be
engaged in work, during which, if he would work, the employer should pay to the
budget social contributions, because according to Government Decision RM
no. 1000 of 13.12.2013 the amount of average monthly salary in the economy
forecasted for 2014 is approximately worth 4,500 lei. Namely its contribution to
the budget would be significant in this segment. In this case, all parties are at a loss.

The legal status of the migrant employee is limiting him over the right to
arbitrarily choose another job. Thus if he wishes to resign or to dismiss, he is
not entitled to be employed at another company. Incetarea raportului de munca
atrage dreptul si obligatia migrantului de a parasi tara gazda, iar angajatorul este
obligat sa depuna cerere la institutia abilitatd, pentru a fi retras permisul de
sedere cu drept de muncd. The Termination of employment attracts the
migrant's right and obligation to leave the host country and the employer is
obliged to submit the application to the institution empowered to withdraw the
employee’s residence permit with the right to work. Accordingly, the migrant
will not be eligible to engage in another job in that country and a potential
employer may request inviting him, as long as the previous work permit is not
withdrawn and is being active. The situation of the migrant for employment
purposes is complicated because it depends on "the will of the former employer"
to have his license revoked earlier. The procedure for obtaining a new residence
permit with the right to work is the same for a new employer.

So, when the migrant is coming in the country under the invitation to work,
his intention is excluded from practicing illegal employment, governing the
presumption of the employment purposes.

In other words, the period of preparing up the documents to obtain the
residence permit for employment purposes can not be qualified as a violation of
the law in the country that he has been invited. In Moldova, there are many
cases of this type, as confirmed by courts in lawsuits.

Conclusions

Foreigners have very limited knowledge or do not know their rights and
how to exercise them, but the representatives/civil institutions in the field of
migration with employment purposes are required and must apply legal norms
without subjective and tendentious interpretation.

Stating the fact that a foreigner is involved in employment activity it is
conditioned upon the establishing the elements which confirm that the employer
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has taken actions to employ foreigners. In other words, it is impossible to
impose penalties on the practice of alien labor activity without the potential
employer penalized as well. We conclude that it is impossible for a foreigner to
practice labor activity without being identified, and consequently sanctioned,
the subject who tolerated this work and received benefits in result of this work.
Between the foreigner that is working illegally and the employer there is an
intrinsic connection, therefore, in determining the penalty for the alien, the
infringement of the potential employer must be considered also, or, practicing
an illegal work necessarily involves two subjects, which depend on each other
and if the potential employer is not penalized, then the contravention components
are not met, and the foreigner can not be sanctioned. Without the pretence to
investigate exhaustively this topic, we reserve our right to approach this subject
through researching the component of the contravention in terms of contraventional
and administrative law in another study.
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PROFESSIONAL DEVELOPMENT
OF THE CIVIL SERVANT
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An important role in the governance sphere of activity is given to the
executive office performed and realized by the public administration. This
function is performed by the human factor working in the public administration
authorities and public institutions that realize the unit of action of the public
policies at the level of the state.

Accordingly, the administrative staff through which the legal provisions are
fulfilled forms the corpus of civil servants that are the most numerous and
important component of the public administration?.

Thus, we notice that the value of an administrative system consists both in
the material and financial resources available to it, and in its human potential,
especially. Taking into consideration that the fulfillment of political decisions
and the general socioeconomic progress depend, at a great extent, on the
functionality of the administrative system, the special attention that should be
paid to the training and professional development of the public administration
staff and to the follow-up of their individual and organizational career is
explainable.

In this sense, we will first try to find out the legal concept of professional
development of the civil servants, making reference to a series of legal norms
reflecting, in our opinion, the concept approached by us in this research paper.
As a first step, it is to mention that the professional training of the
administrative staff is a right, but also an obligation, in accordance with the
legal regulations. Thus, the right to professional training and professional
development of the civil servants is provided in art. 35 of the Constitution,
under the denomination of “fundamental right to training”, which, interpreted,
is to be understood that this right is also recognized to the civil servants who
have during their activity the right to learn, to participate in trainings, seminars,
workshops, etc. for the purpose of getting some abilities, thus developing
themselves and growing up professionally.

! Stmboteanu Aurel, op. cit., p. 38.
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In art. 9 (par. 1) of the Labor Code, this right is consecrated in a complex
form of right and obligation at the same time, because, in the case of the civil
servant, this right becomes the permanent education, for the purpose of
completing the professional training and the general training, a requirement
stated for the civil servant. Accordingly, we consider that the professional
training is in its most part a right, because two normative documents, important
in the life of a state, recognize this quality to it, and the public authority in
which the civil servants work has the obligation of supporting the civil servants
and to ensure to him optimal conditions for the improvement of his/her skills.

According to art. 22 of the Law no. 158 of 4 April 2008 on the civil service
and civil servant, and to the Decision of the Government of the Republic of
Moldova no. 845 of 26 July 2004 on the professional development of the civil
servants, the civil servants shall have the right and obligation to continuously
improve their abilities and professional training, and each public authority shall
be responsible of ensuring a systematic and planned process of continuous
development of the civil servant.

Consequently, we notice that the professional development of the civil
servant obtains also the quality of obligation, which related to the essential
feature of the human being of permanently developing, studying, forming skills
which would improve his/her personality and help to attain his/her aspirations.

The permanent changes taking place in the way of organization, activity and
performance of activities in the public administration represents a problem for the
public authorities. In this sense, the need arises to redirect the organization
towards the professional training and development of its own employee. In the
Republic of Moldova, the state policy in the sphere of professional development
of the civil servants is ensured on the basis of the Conception on the staff policy
in the civil service (approved by the Decision of the Parliament of the Republic
of Moldova no. 1227-XV of 18 July 2002). This document stipulates that the
democratization and consolidation of the civil service, as a totality of the public
authorities meant to fulfill the provisions of the Constitution of the Republic of
Moldova, should be performed by promoting and realizing the following
principles: humanism; legality; transparency; accessibility; social equity;
cooperation; stability and professionalism?.

2 Decision of the Parliament of the Republic of Moldova no. 1227-XV of 18.07.2002 on
adopting the Conception on the staff policy in the civil service//Official Monitor of the Republic
of Moldova, no. 122-123 of 2002, art. 985).
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In accordance with this normative document, the policy of continuous
professional development is provided as an activity of the civil servants, which
has the goal of ensuring the systematic and planned nature of the process of
deepening and updating of knowledge, development of skills and modeling of
attitudes necessary for the efficient fulfillment of the responsibilities relating to
the job, held office.

The professional development of the civil servants in the Republic of
Moldova is also regulated by the Law on the civil service and status of the civil
servant (art. 37 and 38), where the professional development of the civil
servants is ensured by: entities rendering services in the sphere of training, both
from the governmental and private and nongovernmental sectors: universities,
training centers, business schools, professional trainers by various types and
forms of internal training (within the public authority) and external training
(outside the public authority): seminars, conferences, short and long term
courses, remote training, tutorship, self-training, rotation of jobs, offices. But,
unfortunately, neither these normative documents delimit a legal, well conceived
definition of the professional development of the civil servants.

Another important normative document relating to the professional
development of the civil servants is the Government Decision no. 845 of
26 July 2004 ,,On the professional development of the civil servants”. That
Decision approves the Regulations on the professional training of the civil
servants, establishing the goal, basic tasks, principles, way of organization and
performance of the process of professional development of the civil servants,
the notion of system of professional development of the civil servants. The
most important is that the regulations do not confer a distinct notion to the
professional development, but only mention that it is performed by training
activities for the purpose of deepening and updating the knowledge, developing
skills and modeling attitudes/behaviors necessary for the efficient performance
of the duties of the held public office®.

We notice, as a result, that the legislation does not provide a general notion
for the professional development of the civil servant, this notion may be only
deducted from the set of norms in the given sphere, as a continuous activity
through which the civil servants enrich their knowledge, abilities, skills,

3 Decision of the Government of the Republic of Moldova no. 845 of 26.07.2004 on the
professional development of the civil servants, p. 2//Official Monitor of the Republic of
Moldova no. 132-134 of 2004.
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behaviors and working techniques in the administrative sphere, in which they
have a basic initial qualification, with a view to fulfilling at a higher level the
objectives and tasks assigned to them.

Equally, namely regarding the identification of a notion of professional
development of the civil servant, we will refer to the specialty literature, where
we find the general opinion of the specialist in human resources Cojocaru
Svetlana, who defines the professional development of the human resources in
the public administration, that activity of deepening and updating the
knowledge, developing skills and modeling the contents of the human resources
necessary for the efficient fulfillment of the objectives of their professional
activity*.

As distinct from this opinion, in the literature we find two terms that, by
their formulation, suggest different senses, but according to the explanations
given by the specialists in this sphere, they have similar contents. Accordingly,
these are professional training and professional development of the civil
servants. As regards the professional training, it involves other two compo-
nents: professional training and professional improvement®.

As a result we see that two distinct notions arise, similar by their meaning
at the same time, between nevertheless there is a delimitation, observed yet
starting with 1958, when Henry Giscard established that a certain distinction
should be established between them: the training is the development of new
skills, while the development refers to the improvement of the existing skills.
Subsequently, in 1999, Radu Emilian similarly shows that the professional
training is a process of learning/training after which the employees obtain
theoretic and practical knowledge, new abilities and techniques that would
make their work more efficient®.

For these reasons, regarding the activity of the civil servants we deduct that
their professional training involves 2 important aspects, namely the professional
training on the basis of obtaining and assimilating theoretic knowledge by
studying in the sphere of public administration, governance management, civil
service management, etc., but also the professional development that involves

4Cojocaru Svetlana. The strategy of human resources management in public
administration//Ph.D. thesis. Chisinau: ULIM, 2006.

5> Rosca C., coord., Human resources management. — Craiova: Ed. CeRTI, 2004, p. 95-98.

® Cojocaru Svetlana, Tofan Tatiana, Frunze Oleg. Human resources management in public
administration. — Chisinau: AAP, 2011, p. 108.
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the deepening of knowledge, development of abilities, skills and competences
that have the purpose of making the administrative activities more efficient.

Thus, we get to the idea that the process of professional development
supposes the development of the career of the civil servant by a succession of
jobs, degrees and levels of training. Only in this way it is possible to train a
flexible corpus of civil servants having an advanced professional training that
would be able to work efficiently in various functions and offices’.

As it is known, to be employed in the civil service, the persons who come
to the contest should fulfill, among other required conditions, also the condition
of studies according to the nomenclature of offices.

Despite the fact that when getting the job the civil servant has the necessary
studies, he/she has the right and the public institution should support him/her in
benefiting from all the conditions created in our society for the continuous
raising of the professional training level and of the general knowledge level, in
correlation with the requirements of the technical-scientific, socio-economic
and cultural progress. For this purpose, the civil servants shall have the right to
follow certain forms of the higher university or post-graduate education, and to
benefit from paid or unpaid holidays for training courses or specialization
programs, in the country and abroad. Actually, it is impossible to conceive the
fulfillment of the civil service if its holder is not acquainted permanently with
the evolution of information, especially in his/her sphere of competence.

The problem of professional development is expressed in the French
doctrine by the syntagma “professional training”® and this training is not
deemed to be a stage, it is deemed to be a process taking place during the entire
career of the civil servant, allowing him/her fulfill the current duties of the civil
service, to adapt to the requirements of the office in accordance with the
evolution of the new and multiple tasks and, at the same time, to be promoted to
higher offices.

Thus, we return again to the concepts of professional training and
professional development, and we establish that professional training is formed
by the totality of processes by means of which the civil servants acquire
knowledge, abilities, skills and behaviors necessary to increase the productivity
of the institution or public authority in the fulfillment of its duties and purposes.

" Postolachi Marina. Serviciul Public. — Chisindu: Ed. Tehnica-Info, 2005, p. 54.
8 Emilian Radu. Human Resources Management. — Bucharest: Ed., 1999, p. 167.
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At the same time, we share the opinion that the professional training is the
activity of a preponderantly informative nature performed in educational
institutions or in public authorities, training centers in order to expand and
update the knowledge, develop skills and model the attitudes necessary to the
civil servants in their quality of administrative specialists, with a view to
increasing the level of efficiency of their professional activity, according to the
increasing demands generated by the technical-scientific process and by its
introduction in the public activity.

There are connections and interdependences between the two components of
the professional training, thus we establish that jointly with the training of the staff
for the public administration authorities, the development should be performed as
a periodical training activity that provides for the raise of the professional level in
short terms, having the goal of amplifying the knowledge, improving the abilities
and practical skills of administrative activity of the civil servants.

In this regard, the professional development is a systemic training process
by means of which the civil service employees are prepared for the performance
of the work activity by assimilating and developing professional skill® in the
sphere of public administration. After passing certain specialized programs, the
civil servants improve their skills, knowledge, abilities, behavior and techniques
of work in which they already have a basic qualification, with a view to
performing at a higher level the objectives and task assigned to them.

The sustainable effect of the professional development of the civil servants
and public authority depends on the collective and individual approach adapted
to the essential principles laying at the basis of the performance of this
continuous process. It is essential that all the actors participating in this process
understand what is placed at their disposal, and which are the expectations, in
the end. The priorities should be identified and applied in accordance with the
principle directing the process of professional development. Consequently, in
accordance with art. 4 of the Decision of the Government of the Republic of
Moldova no. 201 of 11 March 2009, we identify the following principles that
lay at the basis of the professional development of the civil servant'®:

® Simboteanu Aurel, op. cit., p. 107.

10 Decision of the Government of the Republic of Moldova no. 201 of 11 March 2009 on
the enforcement of the provisions of the Law no. 158-XVI of 4 July 2008 on the civil service and
status of the civil servant, Annex 10//Official Monitor of the Republic of Moldova no. 55-56 of
17.03.2009.
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Observance of the right of the civil servant to professional development — each
civil servant shall be ensured equal possibilities of training, both in the country
and abroad, without any discrimination by reason of sex, age, nationality,
political option, religion, health, etc.;

Mandatory character of professional development — each civil servant should
be aware of the need to update his/her own knowledge and skills, to maintain by
means of continuous professional training his/her experience and qualification at
the level necessary for the efficient fulfillment of the job duties;

Orientation towards the needs of training — the training programs should
be, mandatorily, oriented towards the satisfaction of the individual development
needs (at the level of the civil servant), group development needs (at the level of
the subdivision) and organizational needs (at the level of public authority);

The decentralization of the continuous professional development process — the
public authorities shall have full competence in planning the professional
development activities, procuring training services, monitoring and assessing
the training of the civil servants;

Liberalization of the training services — the activities of continuous
professional development shall be organized in the conditions of free demand and
offer; each entity rendering training services shall be ensure free access and equal
possibilities of participation in the procedure of training services procurement.

Transparency — the procedures of performance of the process of professional
training should be clearly formulated, known and understood by each civil
servant; the costs and efficiency of training should be assessed transparently.

At the same time, taking into consideration the European orientation of the
Republic of Moldova and issuing from the fact that the modernization of the
public administration requires changes in the style, methods and way of work, we
shall establish that it is also necessary to follow a distinct series of general
principles applicable to the organization and development of the career of the civil
servants: efficiency principle — according to which the public authorities and
institutions have the obligation of ensure the attainment of the training objectives
with a reasonable consumption of resources; efficacy principle — according to it,
the training beneficiaries shall have the right to obtain results that are higher than
the allocated resources; coherence principle — the principle according to which the
rules instituted by law shall be generally applicable within the process of ensuring
the observance of the right and fulfillment of the obligation of professional
training and development of the civil servants; planning principle — all the public
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authorities and institutions shall have the obligation of initiating annually the
process of identification of the needs for training of the civil servants and to
establish the priorities in procuring the training services on the basis of the
identified training needs and available resources®!.
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Abstract

The Law No. 149/2012 brings new regulations in the insolvency
proceedings, including setting some rules on the application of insolvency
proceedings to individual entrepreneurs. In the following paper there will be
analyzed some aspects related to individuals who are subjects of insolvency
law, the applicable procedures, the cases when the entrepreneur has the right,
or, on the contrary, is obliged to request the initiation of insolvency procedure,
his responsibility.

Keywords: insolvency, individual entrepreneur, bankruptcy, insolvency
procedure

During his business activity, the entrepreneur enters into various legal
relations with other protagonists of the economic circuit, most of them for
making profit. Most often these relationships take the form of contracts, namely
through them realizing production activity and movement of goods,
performance of works and services. Thus, the succes of commercial activities
depends on the business parteners, wether they perform their obligations in
time, according to the contracts. In particular, enforcement of pecuniary
obligations is important, whereas non-payment in term of the amounts of
money owed puts entrepreneurs in financial difficulty. Moreover, as businesses
most often rely on borrowed capital (les affaires sont I'argent des autres)!, the
entrepreneur, in turn, will not have the funds necessary to pay his own debts.

Due to the interconnection between different participants to legal
relationships in economic activity, the infringement of obligations of payment
can cause harm not only to the creditor, but, consequently, to his creditors. The
problem of attitude towards the payment defaults arises early in development of
trade relations, thus still in ancient Roman law the first regulations on the

! Stanciu D. Carpenaru, Tratat de drept comercial romén, Ed. Universul Juridic, Bucuresti,
2012, p. 665.
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situation of debtors were consecrated, which consequently founded the
institution of bankruptcy. Namely Roman law replaced the enforcement against
the person of the debtor with the execution against his property. Today,
insolvency proceedings should not be understood as punitive, it is not intended
to punish the debtor in financial difficulties, but it aims the effective satisfaction
of claims, as results from the Law no. 149/2012 on insolvency?.

As the law does not impose a minimum of assets that must hold individuals
engaged in entrepreneurial activities without establishing a legal person, his
debts being secured by his own assets, the situation of individual entrepreneur
being unable to honor payment obligations is of interest.

The legislator settled that legal norms seeking payment of the debtor’s
debts by the instrumentality of the insolvency institution are applicable to the
individuals who run businesses. According to Article 26 of The Civil Code,
individual has the right to begin his entrepreneurial activity without establishing
a legal person from the moment of state registration as an individual
entrepreneur or otherwise provided by law.

The law regulates the possibility for individuals to carry on business
without registration, namely by getting an entrepreneurial patent®. Peasant
farms that perform entrepreneurial activity in agriculture have the status of
individuals too*. According to Article 1 of the Insolvency Law No. 149/2012, it
applies to individual entrepreneurs, including entrepreneurial patent holders.
Chapter IX of the same law regulates the peculiarities of the insolvency of
peasant farms. So, insolvency applies only to individuals who have registered
as entrepreneurs, in one of the forms provided by law. There do not fall under
The Law on Insolvency persons exercising free professions or public interest
professions, lawyers, notaries, administrators of insolvency (although until
recently administrators of insolvency were registered as individual entrepreneurs,
but their work can not be considered as business, this confusion has been
eliminated by adopting the Law on authorized administrators®). The Romanian

2 Legea insolvabilitatii nr. 149/2012, Monitorul Oficial al Republicii Moldova, 2012,
nr. 193-197.

3 Legea nr. 93/1998 cu privire la patenta de intreprinzitor, Monitorul Oficial al Republicii
Moldova, 1998, nr. 72-73.

4 Legea nr. 1353/2000 cu privire la gospodariile tirdnesti (de fermier), Monitorul Oficial al
Republicii Moldova, 2001, nr. 14-15.

SLegea nr. 161/2014 cu privire la administratorii autorizati, Monitorul Oficial al
Republicii Moldova, 2014, nr. 293-296, in vigoare de la 01.01.2015.
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legislator has directly excepted them from the insolvency proceedings, The Law
no. 85/2014 on insolvency prevention procedures and insolvency providing that
it applies to professional individuals which are subjects to registration, except
those exercising liberal professions. Liberal profession is defined as a
profession exercised by a person on the basis of professional qualifications, on
his own responsibility and independently involving intellectual activities of
customer's interest and serving the public interest. Typical for these occupations
are: the existence of a code of ethics, continuous professional training and
confidentiality customer relationship.

The insolvency process shall be instituted after filling an application in the
presence of a legal basis: the debtor's insolvency or over-indebtedness.
Indebtedness is a special basis required by law only if the debtor is a legal
entity responsible for its obligations within the limits of its assets.

It appears that the individual shall become the debtor in an insolvency
procedure in the cumulative presence of two conditions:

1) The legal status of entrepreneur

2) The insolvency — financial situation characterized by the impossibility to
honor pecuniary obligations in term.

The quality of the entrepreneur must exist at the time the application was
lodged. Entrepreneurial quality subsists during the period the person is
registered in the State Register of individual entrepreneurs (patent validity
period, as applicable). Thus, Article 31 of The Law no. 220/2007 on state
registration of legal entities and individual entrepreneurs, states that the
entrepreneur’s activity is considered ceased from the moment of its deletion
from the State Register. This, however, does not prevent a creditor to sue in the
court for debt cashing in ordinary civil procedure.

According to Article 31 of Law no. 220/2007, entrepreneur activity ceases
in case of death confirmed by a court judgment or a death certificate issued by
the competent civil status office. Accordingly, insolvency procedures can not be
sued against the heirs of the entrepreneur. If he died in a time after the
application has been submitted, but before the examination proceeding, the
court must stop the process, according to Article 36 (1) of The Law no.
149/2012. However, if the debtor dies after the initiation of insolvency
proceedings, the procedure will continue against the debtor's heirs, according to
the Article 36 (2).

The rule laid down in Article 26 (2) of the Civil Code, which states that the
person practicing entrepreneurial activity without state registration can not claim
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the lack of the status of entrepreneur, deserves attention. We wonder whether, in
determining the application of the institution of insolvency, priority is given to
doing business or confirming the legal status of the entrepreneur? Given the
interconnection and the domino effect of legal relations in the commercial sphere,
given the purpose of the insolvency process, which is collective payment of the
debts, due to the control over the debtor's assets in the insolvency process to
conserve and value them the more efficient, as well as some of the mechanisms
established in the insolvency law for ensuring the integrity of the property
(contesting legal acts concluded before) and the principle that the insolvency is
instituted in the interests of the creditors, we suggest that the procedure of
insolvency could be brought against the person practicing, in fact, entrepreneurial
activity, even without registration. In this case, the creditor concerned would first
have to file a lawsuit to ascertain the quality of entrepreneur of the individual, the
court would dispose the state registration of him as an entrepreneur, and after that
the insolvency procedure could be filed against. In this regard, we propose that
the Article 1(2) of the Law no. 149/2012 should be stipulated that this law is
applicable to legal persons, irrespective of type of ownership and legal form of
organization ... and individuals conducting business activities. An equivalent
provision is found in Romanian Law no. 85/2014 on insolvency prevention
procedures and insolvency, which provides in Article 38 Title Il among the
categories of debtors which are subject of simplified procedure, any person who
carries out specific professional activities, who obtained the authorization
required by law to operate a business and is not registered in the special
registers; the application of this law to these individuals do not exclude sanctions
for lack of authorization or registration.

The aplication for the insolvency proceedings may be filled by the debtor or
by the creditors.

The individual entrepreneur is entitled to submit the application, if there is a
danger of default when, predictably, he will be unable to pay matured pecuniary
obligations. Moreover, the law obliges him to submit the application, if he
became insolvent. Corroborating Articles 14 and 136 of Law no. 149/2012, it
follows that individual entrepreneurs must address the insolvency court within
30 days from the date of default occurence, otherwise, on him shall duly apply
the legal regulations which set subsidiary liability for obligations arising after
this period, including criminal liability. Since the entrepreneur himself is the
subject of rights and obligations in legal relations, even if he employes an



Olga Tretiacov 65

administrator or empowers otherwise a third party to perform legal acts in his
name and on his behalf, the last is not subject of the rules that provide liability
of the Executive body of the legal entity.

On behalf of the peasant household, the right and the obligation to file
application has the manager of the household. According to Article 232 of Law
no. 149/2012, the application on instituting insolvency process against the
household (farms) can be submitted by the manager of the household only with
the written consent of all its members. According to Law no. 1353/2000 on
Peasant Farms (farms), the manager of the household is the founder, so the law
makes difference between the founders and the other members. The Law on
insolvency also indicates the founder as governing body of peasant farm which
is subject of liability, not its members. These regulations regarding the peasant
farm manager create him a difficult situation, so he will not be able to submit
the application without the consent of all members, and meanwhile he shall bear
liability, as results from the articles 14, 136, 233, 247 of Law no. 149/2012.

The legislator makes a confusion when, in article 1 of the Law no. 149/2012
provides that it applies to individual entrepreneurs and in article 247 indicates
as members of the governing bodies of the debtor the natural person who
practices individual entrepreneurhip and the founder of the individual enterprise
or of the peasant farm. Also, the rules of law governing the peculiarities of
insolvency of peasant farms set that the debtor in insolvency proceedings would
be the peasant farm itself, which, according to Law no. 1353/2000 is not
endowed with legal personality and has the status of a natural person, the
peasant household members bearing unlimited joint liability for its obligations
with all their property. Moreover, it is not clear either the legal standing of the
peasant farm members. We believe that the law should specify who are the
subjects of insolvency in case of the peasant farms and the collocations about
the individual enterprises should be eliminated from the Law no. 149/2012,
since the legislator excluded this form of organization, with the entry into force
of Law no. 220/2007 on state registration of legal entities and individual
entrepreneurs.

The Romanian legislation settles a similar organization form of individual
businesses, that is family enterprise® — economic enterprise with no legal

® Ordonantd de urgentd nr. 44/2008 privind desfagurarea activitdtilor economice de citre
persoanele fizice autorizate, intreprinderile individuale si intreprinderile familiale, publicatd in
Monitorul Oficial nr. 328 din 25 aprilie 2008.
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personality, organized by a natural person, entrepreneur, with his family and the
Law no. 85/2014 — procedures to prevent insolvency and insolvency — indicates
the members of the family enterprise as debtors in the insolvency procedure.

The law provides that after the initiation of insolvency proceedings against
individual entrepreneurs and farmhouses follows the simplified procedure of
bankruptcy without first applying the observation period. Bankruptcy means
egalitarian and collective insolvency proceedings for liquidation of assets to
cover the debtor’s liabilities. We will not insist here upon the components of the
receivable mass of the entrepreneur (will be subject of other studies), just note
that, as a natural person, the individual entrepreneur is liable for his obligations
with all his patrimony, except for goods which, according to the law, can not be
pursued (article 27 of the Civil Code). The Moldovan legislation does not
regulate patrimony of affectation, a theory that has its origins in German law
and provides a patrimonial mass affected to a specific purpose. In Romania, by
the G.U.O. no. 44/2008 was first consecrated the patrimony of affectation as a
set of goods intended for the entrepreneur’s business’. According to this
normative act, patrimony of affectation represents all the assets, rights and
obligations of individuals intended for performing an economic activity,
constituted as a distinct part of the hole patrimony, separated from the general
gage of their personal creditors. However, assets of affectation do not offer
entrepreneurs the benefit of independence of this patrimony for his debts, as it
IS maintained the subsidiary liability of the individual entrepreneur (holders of
individual enterprises, family business members) for the obligations, in
addition, with the entire patrimony. The Law no. 149/2012, however, alludes to
a separation of patrimony, by stipulating in article 234 that the farm members’
goods and property assets which are not joint ownership are not to be included,
respectively, are excluded from the debtor mass.

From the realities of commercial activities we must admit that financial
difficulties are not always due to entrepreneur’s fault and should not necessarily
lead to its disappearance as a subject of entrepreneurial activity. Rather it would
be appropriate to try to save entrepreneurs, this would have beneficial
consequences for creditors, as they may have more chances to collect their
moneys, even later, than during bankruptcy proceedings. It is gratifying that the

7 Zaira Andra Bamberger, Aspecte legate de evolutia notiunii de patrimoniu in contextul
societatilor/profesionistilor unipersonali, in materialele Conferintei Institutii juridice contem-
porane in contextul integrarii Romaéniei in Uniunea Europeana, ed. a VI-a, Ed. Universul
Juridic, Bucuresti, 2012.
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legislature has provided in article 136 of Law no. 149/2012 the possibility of
applying the restructuring procedure in the entrepreneur’s activity whether,
after the simplified procedure of bankruptcy, it appears that he has recovery
capabilities that would lead to his solvency.
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INTERNATIONAL REGULATIONS CONCERNING
CRIMES OF HONOUR. PECULIAR ANALYSIS
OF THE SYRIAN CASE

Maria Beatrice BERNA”

Abstract

The non-binding initiatives deployed under the aegis of the United Nations
Organization in the field of human rights were not sufficient for the universal
implementation at the international level of the request of respecting women’s
rights as human rights. The present study advances the scientific objective of
presenting the cultural-juridical peculiarities of the institution of crimes of honour
in the manner in which they are exposed within Arab States. The results pursued by
undertaking a multidisciplinary research regarding crimes of honour consists in
underlining the up-to-date character of crimes of honour and in surprising the
characteristics of crimes of honour in situations of armed conflict (the case of
Syria). The relevancy of the research of crimes of honour reside in reiterating the
thesis of violating women’s rights as human rights by virtue of cultural relativism
in the context of the Arab society. Our analysis has associated the study of cultural
relativism with the problem of the legal transplant from the legal framework of
Western States of the institution of crimes of honour. The two studied aspects: the
aspect concerning cultural relativism and the aspect concerning legal transplant are
presented in connection because the institution of crimes of honour has been
assumed (by means of legal transplant) from the legislation of Western States and it
was maintained in time by the legislation of Arab States as it is compatible with the
cultural climate of the Arab community. The presentation of the legal instruments
that regulate, in Arab States, the institution of crimes of honour, was achieved by
means of the comparative method.

Keywords: crimes of honour, women’s rights, patriarchal structures, cultural
relativism, armed conflict

Introduction
The paper aims to reveal the juridical and cultural peculiarities of crimes of
honour, pursuing the pattern of the juridical conceptualization of Arab States.
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We have identified the crimes of honour as a peculiar application — of juridical
and cultural nature- of the principle of cultural relativism. The thesis of cultural
relativism contextualizes the content and the signification of human rights
based on the religious and cultural peculiarities of the membership community
of the individual. The Declaration and the Plan of Action adopted at Vienna in
1993 upheld, in an universal manner, the fact that women’s human rights are
bound to be respected by virtue of their universal, inalienable and indivisible
character but the rationale exposed at the Vienna Conference has proven to be
non-comprehensive in the context of applying Arab customs and Islamic law.
The preservation, at present, of honour crimes in the legislation of Arab States
denotes two aspects: (1) on one hand, the custom of killing women on the
grounds of non-complying with the norms of conduct imposed through
patriarchal norms was sustained within the community, being integrated within
its identity; (2) on the other hand, the prevalence of crimes of honour within the
social sphere has generated a legal provision that encourages the conservation
of the practice of honour crimes by ensuring guarantees in favour of the
perpetrator under the guise of exonerating or mitigating criminal liability. The
structure of the paper follows the logic of demonstrating the cultural and legal
peculiarities of crimes of honour. Initially, the objective of the research was
turned towards the juridical individualization of crimes of honour by reference
to other institutions of law/doctrine like femicide, crimes of passion, domestic
violence. We have endoresd the thesis of the juridical autonomy of crimes of
honour by relating to the above mentioned institutions, and by advancing, in the
subsequent section of our paper, a definition of crimes of honour. The layout of
the cultural-juridical peculiarities of crimes of honour was developed in a
distinct section of our paper as they are exemplified by resorting to the
provisions of criminal law of several Arab States — thus being highlighted, at
the methodological level, the comparative and the hermeneutical methods
(as the presentation of the legal text is realized in an interpretive manner). We
have applied the cultural-juridical analysis concerning crimes of honour in the
context of the Syrian armed conflict observing that the sexual abuses to which
are subjected Syrian women during the armed conflict are not causes of
protecting women from crimes of honour. Confronted with the multiplication of
the phenomenon of crimes of honour at the social level, the obvious solution
consists in modifying the mental and behavioural patterns of the individuals
thus producing legal change. The connection between legal norms and cultural
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norms is visible by means of the following rationale: crimes of honour are
accepted within society according to the patriarchal norms and at the legal level
this aspect is highlighted by means of the criminal exoneration/mitigation
guaranteed in favour of the perpetrators.

On the juridical nature of the crimes of honour

Crimes of honour represents a peculiar application of cultural relativism
that comprizes major juridical implications in the sphere of protecting women’s
rights. The implications of cultural relativism in the realm of crimes of honour
are highlighted in a double sense: (1) on one hand, the social construct of the
female gender is subordinated in relation to the male gender construct; (2) on
the other hand, the cultural and religious specifics of the Orient make possible
the correlations between honour-female conduct and male responsability. The
correlation of the two premises of crimes of honour underline the hybrid and
contradictory character of justifying crimes of honour: if the female gender is
assigned an inferior status by comparison to the male gender then the image of
the woman who is the keeper of family honour is distorted and without
fundament. Even more clear, the conflicting character of crimes of honour
resides, from our point of view, in making women responsible for keeping
family honour associated with designating women a lower status; on the
contrary, men have a higher status by comparison to women but the community
accepts form men a conduct that does not comply with socio-religious norms.
The opposition is present in the approach of the subject of crimes of honour
including at the conceptual level, doctrinaire studies! hence observing that the
wording crimes of honour designates, at its origins, an oxymoron, due to the
fact that the two notions: honour and crime cannot coexist in a rational manner.

Taking into consideration the intricate nature of honour crimes, we deem
that it is natural to systematize the problem of the autonomous existence of this
institution before proceeding to a scientific attempt of conceptual delimitation.
Retaking the idea under the aegis of which we have conceived the article,
crimes of honour represent a distinctiv application of cultural relativism. Arab
States promote the community doctrine thus placing the right to honour of the

! Conseil du statut de la femme, Opinion. Honour Crime from Indignation to Action,
Quebec, 2013, p. 17. Dr.Pranab Kumar Rana, Mr Bhabani Prasad Mishra, Honour Killings — A gross
violation of Human rights & Its Challenges, International Journal of Humanities and Social
Science Invention, 2013, p. 24.
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Arab community in a higher position by comparison to women’s right to life.
Honour is manifested in Arab societies by the obligation of women to respect
the rules of conduct imposed by virtue of patriarchal thinking. Hence, crimes of
honour will have, according to the data offered by specialized studies, multiple
causes: the violation of dressing code, non-compliance with the norms of
modest conduct, engaging in love/sexual relations that are not accepted by the
male authority of the family?. Crimes of honour define the identity of Arab
communities being an indicator of the regional culture and an explanatory cause
for violating women’s human rights. The main instrument that serves to
promote, at the cultural level, crimes of honour, is of religious nature. Even if
the religious implications of the crimes of honour are denied by Islamic officials,
doctrinaire studies® attest that there are some religious dispositions (Sura 4:15,
Sura 4:34) that create the premises of commiting crimes of honour.

The analysed juridical institution places in its center the notion of honour
that traditionally is attached to the female gender, thus it derives from the
manner in which the female accomplishes her duties of inferior status and from
the manner in which she respects the norms of conduct established by the
patriarchal elite. The issues that derive from the correct qualification of crimes
of honour must be investigated by reference to the way of understanding
honour. The latter is fulfiled within certain termes in which women respect the
ethical code of physical and mental behaviour imposed by the patriarchal
society and the consequences of complying or not complying with it will be
enforced by the male authority. The paradox of the situation clearly issues from
this point: honour belongs to the human community (weather it is family or
micro-community) and it must be accomplished/fulfiled by women (by complying
with the norms imposed by the patriarchal authority) being placed under
the male responsability and authority. Doctrinaire studies* formulate the theory
of honour as property by arguing that in Arab States men exert a property right
upon the women of the community and, implicitly, they exert the right of
property upon the honour that community attaches to women. We deem that
the argument presented in the previously cited paper is fragile and lacks

2 Linda Edvardsson, Crimes of Honour — Females’ Right for Support in the Multicultural
Society, Malmo University, 2008, p. 14.

% Ibidem.

4 Johanna E. Bond, Honor as Property, Columbia Journal of Gender and Law, 2012,
p. 202-256.
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theoretical rigour. First, the classical theory regarding property establishes that
the right to property is exerted upon the assets that may be assumed by means
of property right. In the given context, the right to property of men is
invalidated weather we refer to women or honour. Honour is not liable of being
obtained by means of property right because it designates an individual
perception (that a certain person may have upon itself) or a collective per-
ception (in this case it is a feeling of appreciation that the membership
community has with regard to the individual). Likewise, men exert, according
to Arab social customs, a right of guardianship (supervision) in relation with
women belonging to the restricted community and family without exerting the
attributes of the right of property upon them. The hypothesis of exerting the
attributes of the right to property by the men of the community upon the women
would lead to the juridical situation of slavery according to the definition
enshrined in the provisions of the Convention of the Society of Nations of 1926.
The guardianship (wali) exerted by men upon women is justified by the fact
that women are culturaly presumed as having diminished legal acapacity and
the ways of exerting male guardianship consist in: restricting women’s right to
movement, limiting the possibility of freely choosing the future spouse,
restricting the right to work and to freely choose the wardrobe, etc. We observe
the fact that the violation of the code of honour represent, in essence, the
violation of the norms that derive from the guardianship that men exert over
women.

In another token, the autonomous character of the crimes of honour is also
noticeable in relation to the notion of domestic violence. The delimitation of
crimes of honour in relation to domestic violence is an aspect that is naturally
imposed due to the essential differences between the two categories — the cause
of producing violent acts. Thus, in the case of crimes of honour, the violation of
the ethical code (of conduct and of wardrobe) imposed by the patriarchal
society upon women represents the main rationale for violence meanwhile, in
the case of domestic violence, the causes are manifold and distinct from
protecting the honour of the community and of the family. On the other hand, it
IS necessary to mention, amongst the resemblances between the two institutions
the fact that both represent a form of discrimination using the gender criterion.
Although mainly the female gender is affected, domestic violence and crimes of
honour may have male gendered victims. If in the case of domestic violence we
can anticipate the hypothesis of male gendered victims, we feel that the fact of
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identifying male gendered victims in the case of crimes of honour needs futher
explanations. As we have previously mentioned, crimes of honour are
characterized by means of breaching the norms of conduct that were imposed
by male authority within patriarchal societies. The violations (perpetrated by
men) of social norms that regulate the sexuality of men determines the
possibility of crimes of honour having male victims in a peculiar hypothesis:
homosexuality®. Another likeness between crimes of honour and acts of
domestic violence is originated within the cultural factor. In the case of crimes
of honour, the cultural factor has serious implications: norms of conduct are
established within the community by means of the patriarchal authority.
In other words, female subordination and the subjection of women to patriarchal
norms constitues aspects that characterize the identity of the extended
community. Cultural relativism is marked in this point. On the other hand, the
acts of domestic violence are not specific to a certain culture and do not bear the
mark of a certain human community. Domestic violence is highlighted amid
some mental and behavioural patterns that do not determine the identity of the
membership community but refer to mentalities that are transmitted from
generation to generation. We notice that the difference between domestic
violence and crimes of honour result from the fact that the assembly of beliefs
concerning the subordination of women is integrated in the community culture
(in the case of crimes of honour) meanwhile in the case of domestic violence,
the discrimination of women steems from aggressive mental and behavioural
patterns multiplied at the micro-social (family) level without being a component
of the identity of the extended community.

Crimes of honour distinguish themselves from femicide. In the attempt of
surprising the essence of a phenomenon that is so complex as femicide,
doctrinaire studies® have concluded as follows: femicide represents the fact of
men murdering women for the single fact of being women. If we reiterate the
main explanations offered upon crimes of honour, we deem that, although the
majority of victims of crimes of honour are women, in certain situations (that
are strictely connected to homosexuality) men can become victims of crimes of

5 Nootash Keyhani, Honour Crimes As Gender-Based Violence In The UK: A Critical
Assessment, UCL Journal of Law and Jurisprudence, p. 264-165.

® Azza Charara Baydoun, Cases of Femicide before Lebanese Courts, KAFA (enough)
Violence & Exploitation, 2011. Russel, D.E.H. and Harmes, R.A., Femicide in Global Perspective,
Teachers College Press, New York, 2001.
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honour. Thus, it is wrong to associate crimes of honours to femicide because in
the latter case the victims are exclusively women. On the other hand, femicide
has its origin in the feeling of hate towards women, the sole justification of
killing the victim resides in the fact that she is a woman. The killing of women
because they are women underlines a physical and a biological criterion and
only in subsidiary does enhance a cultural criterion. In fact, the physical and
biological dimensions are absorbed in the phenomenon of femicide: women are
considered as human beings of secondary evolution by virtue of mental and
behavioural patterns supported by patriarchal mentalities. Honour crimes
operate according to the rationale by virtue of which women have not complyed
with the subordinated role that was assigned to them by means of patriarchal
norms. Under these circumstances, the explanation of the difference between
femicide and crimes of honour is clearly shaped: femicide pursues to anihilate
women by virtue of a biological factor —that is associated with a cultural
factor; crimes of honour have the purpose of killing women by virtue of a
cultural factor —that of re-establishing the honour of the community and family.

The crimes of honour are mainly configured by cultural patterns, by using
some peculiar denomination: in Pakistan, the woman who has broken the code
of honour prescribed by society is called kari (black woman); in Turkey, the
concept seref designates the honour of the individual and of the community
(achieved by complying with the patriarchal norms of conduct) and namus
signifies female honour (that is intimately connected to male honour and the
latter translates by means of the ability of men to protect women in their sphere
of interest); in India, the marriage officiated sagotras (outside the caste) or
against the principles Khap Panchayats (the council of castes) may lead to
perpetrating crimes of honour’. Femicide pursues the killing of women because
they are women; there is the possibility that the killing of women is undertaken,
in the context of femicide, due to the cause that women refuse to comply with
the gender role prescribed by the male authority but, in this hypothesis, the
manner of conceiving the female gender role may be imposed by means of
mental and behavioural patterns that do not necessary coincide with the cultural

7 Maliha Zia Lari, A Pilot Study on: Honour Killing in Pakistan and Compliance of Law,
Aurat Foundation, 2011, p. 20; Derya Tekin, Victims of Law: The Efficiency of Turkish Penal
System on Honour Killings, Strategic Outlook, Adequatio Intellectus et Rei, 2012, p. 4; Government
Of India, Law Commission Of India, Prevention of Interference with the Freedom of Matrimonial
Alliances (in the name of Honour and Tradition): A Suggested Legal Framework, Report no. 242,
2012, p. 4-6.
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identity of the membership community of the individuals. In this case becomes
obvious the argument according to which, in the case of femicide, the cultural
factor acts in subsidiary unlike the crimes of honour in which the cultural factor
arrogates a preeminent position.

Doctrinaire studies® advance the distinction crimes of honour-crimes of
passion thus applying the thesis of cultural relativism. Consequently, honour is
a peculiarity of the States of the Middle East and South Asia meanwhile
passion is the motif of the crimes perpetrated in the West. The above-cited
work aims to demonstrate the difference between honour crimes and crimes of
passion from a juridical and cultural point of view. On the juridical level, the
difference between honour and passion is obvious: honour generally constitues,
in the Arab system of law, an exonerating circumstance meanwhile passion
represents for the Western law system a mitigation element. On the cultural
level, the distinction between honour and passion is based on the distinction
between comunitarism and individualism. Honour is an aspect that affects the
entire community so that every male member of the extended family of the
victim is entitled to perpetrate crimes of honour whereas the notion of passion
evokes individualism thus- the intimate connection between the victim and the
perpetrator (the latter is, in most cases, the life partner of the victim). If the
juridical explanation of discriminating between crimes of honour and crimes of
passion is legitimated, the cultural explanation of the distinction between the
two categories seems debatable. We feel that both crimes of honour and crimes
of passion determine the result of the death of the female gendered victim
because of non-complying with the code of sexual conduct imposed by the
patriarchal authority. In both situations, the justification of crimes derives from
assignating an inferior status to women, the difference consisting in the fact that
female subordination is inserted within the identity of the membership
community (in the case of crimes of honour) whilst, in the case of crimes of
passion, female inferiority is maintained based on the mental and behavioural
patriarchal patterns that are tacitly accepted by community, without being
officially claimed as identity elements of the respective community.

The adhesion to the patriarchal norms that prescribe the subordination of
the female gender is stronger in the case of crimes of honour (hence the
possibility of the male authority to act against the victim even in the hypothesis

8 Lama Abu-Odeh, Comparatively Speaking: The Honor of the East and the Passion of the
West, Utah Law Review, 1997, p. 292.
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in which there is the mere suspicion of perpetrating a disgraceful act). In the
case of crimes of passion, the adhesion to the patriarchal norms is faded- as we
have already mentioned, the latter are imposed within the collective mental
pattern without being claimed as elements that are included in the identity of the
membership community. The thesis of cultural relativism is obvious in the case
of crimes of honour because the illegal action has the purpose of protecting the
cultural identity of the community and, subsidiary, of preserving family honour;
in other words, cultural relativism is underlined by immolating certain
individual human values (in particular, women’s rights) in order to preserve
regional culture. In the case of crimes of passion, the Western perspective upon
human rights promotes individualism so that women’s rights (as human rights)
are subordinated to the rights of men. Specifically, the individual act of
breaching the marriage rights of one’s spouse has the correspondent of the
indivdiual act of violating the physical and mental integrity of the victim.
We deem that crimes of passion that are specific to the Western system are the
expression of a specific relativism. The mitigation of the criminal liability of
men who surprise their partners committing adultery is justified at the cultural
level by the idea according to which women are bound to fidelity towards their
partner, being in the matrimonial power of the latter. Although this pattern of
thinking does not officially determine the identity of the membership
community of the individual (as is the case of crimes of honour), it is accepted
and tacitly promoted within society. The element of community — that is present
in the case of crimes of honour is replaced by the element of the group of men
that unilaterally enforces their interests within the membership community thus
indirectly breaching women’s rights. Taking into consideration the above
mentioned facts we can state that, in the case of crimes of passion, the thesis of
cultural relativism is applied in a specific manner, by means of mental and
behavioural patterns of patriarchal nature that transplant a specific cultural
relativism, essentially manifested by subordinating the female gender to the
male gender.

Some attempts of establishing definition patterns

The lines exposed above demonstrate the autonomous nature of crimes
of honour. The autonomy attached to crimes of honour — as a juridical
institution — uphold the definition process. Realizing the numerous attempts
of demonstrating the autonomous character of crimes of honour, doctrinaire
studies have underlined some features of crimes of honour that may constitue
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defining premises. In an opinion®, crimes of honour entail violent actions
against victims of female gender (including extreme actions like killing the
victim) in the situation in which the latter has committed an act that is
considered disgraceful by the membership community. The definition offers an
inclusive perspective upon honour crimes, enshrining any sort of violent action
oriented against a woman with the purpose of sanctioning her for violating the
norms of conduct established by the patriarchal authority. In a restrictive!®
analytical vision, crimes of honour resume to killing the victim because she has
violated the norms of honour by adopting an immoral conduct/a conduct that is
deemed immoral. By relating to the definitions advanced above, crimes of
honour apply the thesis of cultural relativism due to the manner of
conceptualizing honour. Attaching the notion of honour to the female gender
derives from a peculiar cultural conception according to which women’s
conduct is subject to the evaluation of male as regards rightness. Crimes of
honour determines the death of the victim who did not comply with the female
ideal prescribed by the membership community — an ideal created by means of
patriarchal rules.

Comparative glimpse upon the regulations adopted in the field of
crimes of honour

Women’s rebellion against the honour code established by men is a fact
that mainly brings cultural implications. The social exclusion of women
coincides, from a legal point, with the formalization of crimes of honour in the
criminal legislation of Arab States. The incrimination of killing the female
population on criteria that depend of the non-compliance of women to honour
obligations represent, from our point of view, a riposte towards the punishing of
the perpetrators of crimes of honour than the establishment of a legal guarantee
concerning making perpetrators responsible. Identifying crimes of honour as
autonomous crimes in the content of criminal legislation of Arab States has the
vocation of validating patriarchal norms that subject women to honour codes; it

® European Parliamentary Research Service, Martina Prpic, Combating 'honour' crimes in
the EU, 2015, p. 2.

10 Anand Kirti, Prateek Kumar, Rachana Yadav, The Face of Honour Based Crimes:
Global Concerns and Solutions, International Journal of Criminal Justice Sciences, Vol 6 Issue
1 & 2 January- June/July — December 2011, p. 343. Sercan Tokdemir, Honor Crimes In Turkey:
Rethinking Honour Killings And Reconstructing The Community Using Restorative Justice
System, Law & Justice Review, Volume IV, Issue 2, 2013, p. 258.
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has not the vocation of maximizing the protection of women that are victims.
By comparatively studying the criminal legislation of States that have
incriminated the killing of women because of honour reasons, we observe two
things: that the punishment for crimes of honour are symbolic and does not
have the role of discouraging perpetrators from engaging in crime activities and
that crimes of honour are presented as an exonerating factor.

It is worth mentioning that in the criminal legislation of States where
crimes of honour are a well disseminated phenomenon, crimes of honours are
not regulated in expresis verbis. The juridical qualification of acts that are
incriminated in the criminal legislation of Arab States as crimes of honour is a
product of an intricate process of cultural and juridical nature. The manner of
wording the legal content enshrined in the criminal texts that were studied is
mainly descriptive having the purpose of capturing the social situation of
patriarchy and the social situation of women subordination to honour codes
imposed by the male authority.

Exempli gratia, the Morrocan Criminal Code states in article 418 a
hypothesis of crimes of honour in which the penal liability of the perpetrator is
mitigated: Lesser penalties [in light of extenuating circumstances] shall be
applied to crimes of murder, wounding or beating, when committed by a
husband against his wife and her partner when he surprises them in the act of
adultery (in flagrante delicto). We have previously mentioned that the
provisions of article 418 of the Morrocan Penal Code represent a depiction of
crimes of honour — by refering to the situation in which the woman has
breached the honour code attached to her by engaging in extramarital relations.
Unlike other depictions of crimes of honour- that imply subjecting the victim to
physical and mental abuses for violations (real or presumed) of the rules of
conduct — the crime of honour regulated in article 418 of the Morrocan Criminal
Code refers to a proven violation of the code of conduct given the fact that the
main request for applying the cited text consists in the fact that the husband
must witness the adultery of the wife. In a similar vein, the Egyptian Criminal
Code establishes, in article 237 the penalty of 3 to 7 years of jail for the man
who Kills his wife when surprised flagrante delicto committing adultery. This
disposition of the Egyptian Criminal Code does not apply in a non-
discriminatory manner as regards the gender criterion. In other words, as
follows article 237- its provisions are exclusively to the benefit of the husband
as the wife is not granted the same prerogatives. Also, article 277 of the
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Egyptian Criminal Code regulates in a different manner the circumstances for
perpetrating adultery by a man by comparison to the adultery perpetrated by a
woman: in the case of men, there is adultery only if it is committed within the
family home; in regard to women, the place where adultery is committed is
irrelevant!!. In the same token, article 340 of the Jordanian Criminal Code
incriminates the killing perpetrated with the purpose of saving family honour in
the following terms: He who surprises his wife, or one of his [female] mahrams
committing adultery with somebody [in flagrante delicto], and kills, wounds, or
injures one or both of them, shall be exempt from liability. The provisions of the
Jordanian Criminal Code are subscribed to the logic of establishing a lighter
punishment regime in favour of the husband who catches his wife committing
adultery, thus invoking the cultural grounds of saving the honour of the
husband. The Jordanian Criminal Code extends the circumstances under which
a perpetrator may be exonerated of liability so that the perpetrator may interfere
both in the situation in which he catches his wife flagrante delicto commiting
adultery and in the situation in which he cathes one of his [female] mahrams
committing adultery. We feel that the extension of the legal exoneration
concerning the acts undertaken by the perpetrator in regard to the female family
members who broke the code of honour by commiting acts of adultery represent
the expression of extended male authority. The provisions of article 340 show
that by means of crimes of honour, men prove to be responsible for maintaining
the honour of their extended family, thus orienting their criminal action upon all
female relatives they take into guardianship. In the spirit of the regulations of
article 340 of the Jordanian Criminal Code are constructed the provisions of
article 98 — that ensures the mitigation of the punishment for the person who
commits a crime in a state of great anger resulting from a wrongful and
dangerous act on the part of the victim.

Pursuing the objective of maintaining the identity of the Iragi community,
Saddam Hussein introduced in 1990, through article 128 of Law no. 111
regarding the Iragi Criminal Code the following legal amendment: one may
formulate an appeal in case of a conviction for murder if that crime was
committed under the pretext of saving the family reputation or as a response to
a serious and non-grounded provocation coming from the victim. The legal

11 Dr. Sherifa Zuhur, Gender, Sexuality And The Criminal Laws In The Middle East And
North Africa: A Comparative Study, Women for women’s human rights (WWHR) — New
Ways, 2005, p. 27-28.
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amendment does not define the manner in which it operates; respectively, it is
undefined the expression saving the family reputation or a serious and non-
grounded provocation coming from the victim. We admit this certain lack of
precision does not represent, per se, a limitation of the manner of applying the
provision of article 128 because the content of the previously cited article is
completed by the social norms regarding the ethical code and crimes of honour.
In the application of article 128, the legal provisions are completed by the
norms of conduct imposed by social means — a fact that constitues the
expression of the intervention of the cultural factor within the content of legal
provisions.

The Criminal Code of Algeria presents, in article 279, the mitigating
circumstances in which a spouse may committ acts of violence against another
spouse: Murder, wounding and beating shall be subject to excuse if committed
by one spouse against the other spouse or against his/her partner at the
moment of surprising them [in flagrante delicto] in the act of adultery. The
wording used by the criminal legislator of Algeria establishes the guarantee of
non-discrimination based on gender, thus giving the possibility of offering a
peculiar system of criminal liability in favour of the spouse (man or woman)
towards which the adultery was comitted. The correlation between the legal
provisions with the cultural specifics of the region leads to the conclusion
according to which the provisions of article 279 of the Criminal Code are not
non-discriminatory because, it is clear that article 279 is to the benefit of the
spouses of male gender. We observe the condition contained within the criminal
legislation of Algeria that the perpetrator witnesses the adultery of his
husband/wife flagrante delicto so that may operate the provisions of article 279
of the Criminal Code!?.

Article 562 of the Criminal Code of Lebanon modified in 1999 establishes
as a mitigating circumstance the following premise: He who surprises his
spouse or one of his [female] ascendants or descendants or his sister in the
crime of adultery (in flagrante delicto) or in a situation of unlawful sexual
intercourse and unintentionally kills or injures one of them shall benefit from

12 Extracted provisions from the penal codes of Arab states relevant to “crimes of honour,
compilated sources: Penal codes of Arab states (translated by Lynn Welchman), Lama Abu-Odeh,
Crimes of Honour and the Construction of Gender in Arab Society, p. 141-194 in Mai Yamani
(ed.), Feminism and Islam, London 1996 Fadi Mughayzel and Miriyella Abd al-Sater, Crimes of
Honour: A Legal Study, Beirut (Joseph and Laure Mughayzel Institute) 1999 (Arabic text only),
Sabah al-Mukhtar, Irag, in 7 Yearbook of Islamic and Middle Eastern Law 2000-2001.
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exemption of penalty. Unlike the Criminal Code of Algeria that has a neutral
wording and creates the appearance of gender equality, the Criminal Code of
Lebanon clearly refers to establishing legal guarantees in favour of the men
who commits acts of punishment concerning his female gender relatives who
violate the honour norms established within society. The legal situation evoked
in article 562 of the Criminal Code of Lebanon covers multiple manners of
breaching the cultural norms that establish female honour: (1) the situation of
women who are married to the perpetrator who violate the rule of the chastity of
marriage being caught flagrante delicto committing adultery; (2) the situation
of women who are not married and who are related to the perpetrator who
violate the rules of honour, being surprised flagrante delicto in engaging
unlawful sexual relations; (3) women who are liable of being punished for non
complying with the norms that establish female honour are either the wives or
the relatives of the perpetrator (ascendants, descendants, colaterals). The same
legal prerequisites with the ones mentioned in article 562 of the Criminal Code
of Lebanon are found in article 252 of the Criminal Code of the Sultanate of
Oman. The difference between the two legal provisions resides in the fact that
the criminal legislation of Oman regulates an alternative system of guarantees
in favour of the perpetrator of crimes of honour, the latter being liable of
punishment exoneration or of a reduction of penalty®3.

Crimes of honour that are perpetrated in the hypothesis of catching the wife
flagrante delicto when committing adultery are sanctioned according to article
232 of Law no. 12/1994 of Yemen with 1 year imprisonment or the payment of
a fine. If this legal provision is visibley discriminatory towards the female
segment of the population, the final expression of the article aims to create the
appearence of gender equality by using a neutral wording this solution also
applies to every person who suprises one of his ascendants, descendants or
sisters in an unlawful act. The guise of gender equality previously evoked
results from the lack of coherence of the translation of the legal text: the official
English translation of the previously cited legal act allows the identification of
the gender of the perpetrator mentioned in the second thesis of article 232 of
Law no. 12/1994 by using the male possessive pronoun (his) — a linguistic
aspect that may be elided in the Romanian translation. The linguistic

13 Extracted provisions from the penal codes of Arab states relevant to “crimes of honour,
compilated sources: Penal codes of Arab states (translated by Lynn Welchman), Lama Abu-Odeh,
Crimes of Honour and the Construction of Gender in Arab Society, p. 141-194 in Mai Yamani
(ed.), Feminism and Islam, London 1996 Fadi Mughayzel and Miriyella Abd al-Sater, Crimes of
Honour: A Legal Study, Beirut (Joseph and Laure Mughayzel Institute) 1999 (Arabic text only),
Sabah al-Mukhtar, Irag, in 7 Yearbook of Islamic and Middle Eastern Law 2000-2001.
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clarification determines the juridical clarification with regard to the manner of
regulating crimes of honour in article 232 of Law no. 12/1994: similar to the
criminal legislation of Lebanon, Law no. 12/1994 adopted by the Yemen
Republic distingushes between two categories of crimes of honour: (1) the
situation of catching the wife flagrante delicto in commiting adultery and
(2) the situation of surprising the ascendants, descendants or sisters flagrante
delicto in engaging unlawful sexual relations.

The comparative analysis of the criminal legislation of the States that
incriminate crimes of honour converge towards the general idea according to
which the legal framework presents in a diminished manner the phenomenon of
cultural relativism. Cultural relativism represents the main explanatory
paradigm of social relations within Islamic States, thus society being presented
as an autonomous entity that is separate from the individual — having a
rigurously configured cultural identity that exceeds the individual and his rights
(in particular if we refer to women’s rights).

The first tension legal-cultural that derives from the analysis of legal texts
consists in the incrimination of acts commited from reasons of honour exclusively
in the form of adultery and/or in the form of engaging in sexual unlawful
relations, thus leaving under-regulated/insufficiently regulated other practical
situations that may generate the death of the victim by violating honour norms
such as induced suicides. Doctrinaire studies’* have surprised a peculiar
phenomenon — honour suicides- that represent a social extension of crimes of
honour consisting in subjecting the victim to psychical violences, drastic diets,
placing harmful material (poison, arms) in the same room with the victim with
the purpose of determining her to take her own life. The phenomenon of honour
suicides has no legal equivalent although it is an emergent practice in the States
that promote crimes of honour, being an alternative to restoring the honour of the
family/community. Secondly, criminal provisions do not include other aspects of
crimes of honour like the harassment of the victim for non-complying with the
norms regarding wardrobe/conduct. Excluding these acts from the sphere of
criminal law, the socio-juridical situation of the victims is difficult: the acts of
harassment are usually the forerunners of the acts of killing and the lack of
juridical institutions that may allow the victim to react against the harassemnt
represents the premise of committing crimes of honour. On the other hand,

14 Ayla M. Kremen, Suicide in the Name of Honor: Why and How U.S. Asylum Law Should
be Modified to Allow Greater Acceptance of Honor-Violence Victims to Prevent “Honor
Suicides”, William & Mary Journal of Women and the Law, Volume 21, Issue 1, 2014, p. 213-236.
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crimes of honour are regulated in the version of surprising the victim flagrante
delicto in an illegal sexual relationship although in the social reality crime of
honour are committed when there are rumors or suspicions connected to the
female sexual conduct. The premeditated character of crimes of honour that is
highlighted in social practice invalidates both criminal legal provisions refering to
catching the victim flagrante delicto and the criminal provisions refering to the
mitigation/exoneration of criminal liability taking into consideration the
provocative conduct of the victim. The correspondence between the legal and the
cultural framework in the field of crimes of honour is achieved in the sense of
guaranteeing in favour of the perpetrator, a legal advantage so that, from a
juridical point of view, the sanctions applicable to the perpetrator for crimes of
honour are minimum and, at the social level the fenomenon is thus upheld. The
scope of the criminal regulation of the Arab/Islamic States consists in
consolidating the community identity (by maintaining the practice of honour
crimes), thus reaffirming the quality of crimes of honour of being a peculiar
aspect of the thesis of cultural relativism.

The similitude between the criminal provisions that regulate crimes of
honour determine, in our opinion, the following issue: the norms that regulate
crimes of honour are the result of the operation of legal transplant or these are
exclusively the juridical expression of a common custom that is synthesized in
the thesis of cultural relativism? Legal transplant is a theoretical subject that is
very debated as it is connected to the manner of understanding and applying
legal provisions. Doctrinaire studies do not reach a consensus regarding the
theoretical sense and practical application of legal transplant, as there are some
opinions that conceptualize legal transplant as a manner of achieving linguistic
transfer of some juridical expressions in favour of which are going to be built
juridical structures that may offer steadiness®® or as the translation of a rule of
law or of a system of law from a State to another State or from a People to
another People'®. The theoretical analysis upon the manner of practicing legal
transplant are manifold: (1) legal transplant expresses the consequence of
evolutionist theory given the fact that the internalization of some legal norms

15 Nigel J Jamieson, Legal Transplants: Word-Building And Word-Borrowing In Slavic
And South Pacific Legal Discourse, VUWLR, no. 42, 2011, p. 317-458.

16 Alan Watson, Legal Transplants: An Approach to Comparative Law 1993 apud Thi Mai
Hanh Do, Transplanting Common Law Precedents: An Appropiate Solution For Defects Of
Legislation In Vietnam (part 2), European Scientific Journal, December edition vol. 7, no. 26,
e — ISSN 1857- 7431, p. 52.
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derived from an external system of law is achieved by emulating that law system
by the receiving State; (2) according to the theory of limited legal automony the
law is a cultural-dependent product so that it cannot be transfered unless it is
transfered into a system that is similar from a cultural perspective!’. In order for
the institution of legal transplant to have incidence within the context of crimes
of honour is necessary to adopt an integrated perspective, of hybrib nature
reuniting the two notions concerning legal transplant that are stated above. Thus,
the evolutionist theory regarding legal transplant is validated in the context of
honour crimes because the criminal legislation of Arab States has received,
during its formation, some influences coming from the part of Western criminal
norms. For instance, article 340 of the Criminal Code of Jordan was drafted
following the model of the French Criminal Code of 1810 and the Ottoman
Criminal Code of 1858 thus underlining the legal evolutionist theory. By
applying the legal transfer from the point of view of the legal evolutionist
theory, legal developing States take and internalize the legislative pattern of
some Western States — pursuing the purpose of aligning themselves to the
standards accepted by the West. Likewise, the theory of limited legal autonomy
applies to legal transplant in the case of the criminal legislation of States that
regulate crimes of honour according to the following rationale: the similarity of
criminal legal texts studied in the field of crimes of honour evoke a form of the
legal transplant because the respective laws have constituted benchmarks for
other States in the region — that embrace the same cultures and the subsistence of
the respective legal provisions in the field of crimes of honour may be explained
by reference to the cultural unity of the region. The connection between the two
explanatory theories regarding the nature of legal transplant becomes obvious in
the case of laws that regulate crimes of honour: initially, the manner of
regulating crimes of honour was assumed within the region of Asia and the
Middle East from Western States (France and Italy) — States that have
maintained at the social level mental and behavioural patterns that attested the
subordination of women in society with the aim of emulating some legal
Western patterns; subsequently, the legal provisions in the realm of crimes of
honour were upheld in the Asian region because they corresponded to cultural
norms that were developed at the social-religious level despite the fact that
within the Western States that have given those legal patterns, there was

17 John Gillespie, Towards a Discursive Analysis Of Legal Tranfers Into Developing East
Asia, International Law and Politics Journal, VVolume 40, p. 666-674.
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significant legal reform on this topic. By combining the two theories concerning
legal transplant and by jointly applying those theories upon the subject of honour
crimes result the following conclusions: the law may be transfered by taking into
consideration dynamic criteria but, it is necessary, so that legal transplant will
resist within the juridical system of the receiving State, that the transfered law
coincides (in content and in spirit) with its cultural norms.

Peculiarities of crimes of honour in the Syrian Armed conflict

In Syria, the situation of crimes of honour is featured by the existing crisis.
The Syrian criminal legislation is aligned to the pattern that was analysed before
in the sense that it offers a flexible sanctionatory regime in favor of the
perpetrators of crimes of honour. Articles 192, 242 and 548 illustrate the juridical
status of crimes of honour as it is mentioned in the Criminal Code®®. From the
legal texts previously mentioned, article 192 approaches crimes of honour in a
direct manner, by mentioning them as exonerating and/or mitigating factors:
judges exonerate or reduce the punishment of a person if she commits crimes of
honour. It is obvious that the killing of a person on honour grounds benefits of a
peculiar criminal treatment due to article 548 that states the following: He who
surprises his spouse or one of his ascendants or descendants or his sister
committing adultery or illegitimate sexual acts with another person and he
unintentionally kills or injures one or both of them benefits from an exemption of
penalty. 2. The perpetrator of the murder or injury shall benefit from a reduction
in penalty if he surprises his spouse or one of his ascendants, descendants or
sister in a “‘suspicious” situation with another. Article 548 of the Criminal Code
of Syria establishes two distinct hypothesis: (1) the exoneration of punishment —
an institution that acts only if the perpetrator of crimes of honour commits the act
as a consequence of discovering flagrante delicto the adultery of his wife or of
his female relatives; (2) the reduction of penalty — a situation that is met only in
the hypothesis in which the wife or the female relatives of the perpetrator are
discovered in suspicious situations. In practice, the two situations appear as
hybrid hypothesis, by uniquely combining the two legal hypothesis so that the
perpetrator may be exonered of liability weather he discovers the adultery
flagrante delicto or he notices a suspicious attitude of the victim.

The emergence of the Syrian crisis had directly influences the socio-

18 Diana Y. Vitoshka, The Modern Face of Honor Killing: Factors, Legal Issues, and
Policy Recommendations, 2010, p. 22.



86 Contemporary legal institutions

juridical status of crimes of honour. The state of armed conflict multiplies the
premises of perpetrating crimes of honour thus highlighting the risk of violence
against women. The situation of armed conflict!® and the killing of women on
the basis of honour are two inter-related aspects due to the following argument:
in situations of armed conflict women are liable of being subjected to sexual
violence and women subjected to sexual violence are considered dishonoured
being, consequently, liable of being subjectes to crimes of honour. Doctrinaire
studies?® observe the fact that rapes committed against women in situations of
armed conflict have generated crimes of honour on account of the communitary
perception of crimes of honour upon the acts of rape committed upon women- a
perception that is formed according to the belief that the victim, through her
provocative attitude, has determined rape. We must state the fact that the state
of armed conflict is not the main determinant of configurating the perception of
the Arab community according to which the victim (woman) is made
responsible for being raped. The social perception on the basis of which the
woman is made responsible for the sexual aggressions that she suffers existed
within the Arab community before the moment March 2011 when the state of
armed conflict was established in Syria. Nonetheless, we cannot deny the fact
that the state of armed conflict is the catalyst of rapes and sexual abuses upon
women because of the conditions that it entails (arrests, inquiries, torture
applied to the female population). From this evidence results the multiplication
of crimes committed by virtue of maintaining the honour and the identity of the
membership community.

The consequences of the interrelation between sexual abuses and crimes of
honour in the context of the Syrian armed conflict are highlighted at the legal
level. Doctrinaire studies? retains the legal initiatives formulated by the UN
Security Council under the form of resolutions with the scope of stoping sexual
violences upon women and crimes of honour. The resolutions S/RES/1888

19 For further details concerning the character of the Syrian armed conflict to be consulted
Laurie R. Blank, Geoffrey S. Corn, The Law of War’s Essential Role in Containing Brutality:
Syria’s Painful Reminder, Global Policy Essay, 2013, p. 1-10.

20 Seeking Accountability and Effective Response for Gender Based Violence Women:
Women’s Inclusion in the Peace Process MADRE and the International Women’s Human
Rights (IWHR) Clinic the City University of New York (CUNY) School of Law, and the
Women’s International League for Peace and Freedom (WILPF) in March 2013, p. 1-23.

21 Violence Against Women In Syria: Breaking The Silence, Briefing Paper Based on an
FIDH assessment mission in Jordan in December 2012, p. 17.
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(2009), S/RES/1889 (2009) and S/RES/1960 (2010) introduce the problem of
violences against women and children on the agenda of public authorities,
underlining the responsability of the latter of creating the necessary conditions
for respecting women’s and children’s rights in situations of armed conflict. In
the same token, at national level, were made some modifications concerning the
institution of crimes of honour so that the phenomenon may be controlled even
within the coordinates of the armed conflict. The legislative-decree no. 37
issued at 1% of July 2009 has modified article 548 of the Syrian Penal Code by
eliminating criminal exoneration in favour of the perpetrator of crimes of
honour and establishing a punishment of at least 2 years of imprisonment. The
legal modification brought by means of the legislative Decree no. 37/2009
upgrades the conditions of women victims of crimes of honour through the fact
that it eliminates the culture of impunity that subzisted under the aegis of the
former criminal regulation in the field of crimes of honour. Nevertheless, the
legislative modification is superfluous given the fact that the elimination of the
culture of impunity is mostly achieved at the formal level. Noticing this legal
limitation, it was adopted the Decree no. 1 of 3 January 2011 that establishes
the punishment for committing crimes to 7 years of imprisonment??. In the
context of the armed conflict developed in Syria, there were taken into
consideration, in order to be modified, the provisions concerning the children’s
situation. Law no. 11/2013 concerning the modification of the Criminal Code
with regard to the implication of children in hostilities establishes in the first
article the modifications brought by article 488 by inserting the following
requirements: (1) Anyone who recruits a child under 18 years old for the
purpose of involving him in hostilities or other related acts such as carrying
arms or equipments or ammunition or transporting it or implanting explosives
or using him on the check points or surveillance or reconnoitring or distraction
or using him as a human shield or for assisting the perpetrators and their
service in any form or other acts of hostilities, punished with temporary hard
labour from 10-20 years, and a fine from 1-3 million S.P (2) The punishment
mentioned in the previous paragraph is increased to lifetime hard labour if the
committed act caused a permanent disability to the child or he was sexually
abused or given drugs or any psychotropic substances, and the punishment

22 For further details to be consulted Amnesty International, Syria. End human Rights
Violations in Syria. Amnesty International Submission to the UN Universal Periodic Review
12th Session of the UPR Working Group, 2011, p. 12.
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becomes the death penalty if the committed crime caused the death of the child.
The influence of the armed conflict in Syria upon the frequency of crimes of
honour was determined by the preexisting climate of violence based on the
gender criterion at the national level. Doctrinaire studies?® notice the fact that the
situation connected to the armed conflict of Syria is not distinguished from other
situations of conflict in the matter of violence against women, rape being used as
a weapon of war with the purpose of de-constructing the identity of the attacked
community. The peculiarity of sexual violences against the female population
that are generated by the armed conflict resides in the fact that the de-
construction of the female identity in the Arab world mainly consists in denying
female chastity and, the result of identity-de-construction equates to the retort of
the community that is incarnated in crimes of honour. The difference between the
situation of Syrian women subjected to crimes of honour before the emergence of
the conflict and after the emergence of the conflict consists in the fact that after
the establishment of the state of conflict, acts like arrests and inquiries concerning
the female population determined the multiplication of the suspicion concerning
the breach of women’s code of honour by loosing their chastity- a fact that can
lead to perpetrating crimes for saving the honour of the family and of the
community. In other words, the acts of arrest, inquiries, torture of the female
population are presumed to be strictly connected to subjecting women to sexual
abuses from the part of public authorities. The assumptions concerning sexual
abuses committed against detainee women are enough to ostracize abused
women thus becoming irrelevant the issue of victim’s lack of consent. If before
the escaladation of the conflict, community considered that sexual abuses
committed against female victims are determined by the provocative attitude of
the victim, in the aftermath of the emergence of the conflict, the presumed
consent of the victim and the presumed state of provocation induced by the
victim become fragile taking into consideration the fact that it is well known,
within the community, the abusive behaviour of the belligerents (weather they are
representatives of the Government, representatives of the Islamic State or
representatives of the forces of opposition). Although the abusive conduct of the
belligerent forces is notorious as it is its goal (that of controlling the civil
population), the community keeps unspoiled its belief according to which crimes
of honour constitues the adequate remedy for punishing the lost of female

23 United Nations Committee To End All Forms Of Discrimination Against Women
(CEDAW) 58t Session, Geneva, Switzerland, July 2014, p. 29.
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chastity. We deem that this social conduct is built around the static social doctrine
of the manner of concieving culture. The Arab and, implicitly, the Syrian
community adopts a static conceptualization in reference to culture following the
same cultural benchmarks whatever the modification of the social situation. The
static vision concerning culture leads to some unjust social solutions — these
becoming obvious especially in the situation in which we observe the application
of crimes of honour upon women subjected to sexual abuses from the part of the
belligerents. After the emergence of the Syrian armed conflict, Syrian women are
subjected to a double limitation of their rights: (1) on one hand, the maintaining a
static vision upon culture promotes, within the Syrian community, an attitude of
female subordination and of charging women for sexual violences to which
women were subjected non-regarding the modification of the social situation
(armed conflict); (2) on the other hand, the belligerent forces exploit the situation
of the code of honour imposed on patriarchal premises and exert sexual violences
against female detainee with the aim of enfleebing the resistance of the adversary
and of de-constructing the identity of the opposing community.

Conclusions

Crimes of honour represent a juridical reality specific for the Arab world
that derives from cultural relativism (in the studied cases, crimes of honour are
mentioned by complex-patriarchal thought structures completed and sustained
through the dogma of Islamic religion); the cultural-juridical reality of crimes of
honour supresses women’s rights and leads us to the certification according to
which at present, the protection of women’s rights through the principle of sex
equality is a limited process due to cultural provisions. Likewise, the state of
armed conflict that exists in Syria produces modifications in the juridical status
of women because it enables the perpetration of crimes of honour admist the
use of sexual violence as a weapon of war. The introduction of the notion of
legal transplant in the analysis of the emergence, within Arab States, of the
institution of crimes of honour, determines another certification, according to
which, the incrimination of killing women based on honour was taken from the
legislation of Western States in the scope of aligning Arab States to the legal
standards imposed by Western States. At present, maintaining crimes of honour
is possible due to Arab culture —that is centered on conserving the (patriarchal)
identity of the community and on the violation of women’s rights. The
information that was exposed in our paper determine the following ideas:
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(1) the incrimination of crimes of honour in Arab States has responded to an
undeniable social reality by virtue of which women are subordinated to men,
being the keepers of a certain honour code that is derived from patriarchal norms;
(2) the incrimination of crimes of honour through the legislation of Arab States
does not have the aim of punishing the perpetrator of crimes of honour but it has
the scope of creating a legal framework that would ensure the exoneration/miti-
gation of the criminal liability of the perpetrator; (3) crimes of honour — as an
autonomous legal institution — were regulated with the scope of respond to static
customs that are contrary to human rights but the result was opposite to that of
protecting women’s rights as human rights. The main possibility of applying the
ideas that were exposed in the present study resides in underlining the actual
reality in the field of human rights: culture still represents a factor of limiting
women’s rights as human rights and the legislative modification in the sense of
consolidating the system of criminal punishments in the matter of crimes of
honour must be preceded by a modification in the mental and behavioural
patterns of individual and communitarian nature.
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REGLEMENTARI INTERNATIONALE TN MATERIA
CRIMELOR DE ONOARE. PRIVIRE PARTICULARA
ASUPRA CAZULUI SIRIEI

Maria Beatrice BERNA”

Rezumat

Initiativele programatice desfasurate sub egida Organizatiei Natiunilor
Unite Tn materia drepturilor omului nu au fost suficiente pentru imple-
mentarea universala la nivel international a cerintei respectarii drepturilor
femeii ca drepturi ale omului. Prezentul studiu avanseaza obiectivul stiintific
al prezentarii particularitatilor culturalo-juridice ale institutiei crimelor de
onoare astfel cum acestea sunt prezentate in statele arabe. Rezultatele
urmarite prin demararea unei cercetari multidisciplinare asupra crimelor de
onoare constau Tn sublinierea caracterului actual al crimelor de onoare si a
surprinderii caracteristicilor crimelor de onoare in situatii de conflict armat
(cazul Siriei). Relevanta cercetarii crimelor de onoare rezidd in reiterarca
tezei Incdlcarii drepturilor femeii ca drepturi ale omului in temeiul relativis-
mului cultural Tn contextul societatii arabe. Analiza noastra a asociat studiul
relativismului cultural cu problema transplantului legal al institutiei crimelor
de onoare din legislatia statelor vestice. Cele doua aspecte studiate: aspectul
relativismului cultural si aspectul transplantului legal sunt prezentate n
conexiune deoarece institutia crimelor de onoare a fost preluata (pe calea
transplantului legal) din legislatia statelor vestice iar aceasta a fost mentinuta
de-a lungul timpului n legislatia statelor arabe deoarece este compatibild cu
climatul cultural al comunitatii arabe. Prezentarea instrumentelor legislative
care reglementeaza in statele arabe institutia crimelor de onoare a fost reali-
zatd prin implementarea metodei comparative.

Cuvinte-cheie: crime de onoare, drepturile femeii, structuri patriarhale,
relativism cultural, conflict armat

Introducere
Lucrarea are ca obiectiv relevarea particularitatilor juridice si culturale ale
crimelor de onoare urmand modelul de conceptualizare juridica al statelor

* Asistent colaborator, Universitatea Titu Maiorescu, Facultatea de Drept, e-mail:
berna.beatrice@yahoo.com.
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arabe. Am identificat crimele de onoare precum o aplicatie specifica — de natura
juridica si culturala- a principiului relativismului cultural. Teza relativismului
cultural contextualizeaza continutul si semnificatia drepturilor omului in functie
de specificul religios si cutumiar (cultural) al comunitatii de apartenenta al
individului. Declaratia si Planul de Actiune adoptate la Viena in 1993 subliniau,
cu titlu universal, ca drepturile femeii ca drepturi ale omului se impun a fi
respectate in temeiul caracterului lor universal, inalienabil si indivizibil insa,
rationamentul expus in conditiile Conferintei de la Viena s-a dovedit necu-
prinzator in contextul aplicarii cutumelor arabe si a dreptului islamic.
Mentinerea, Tn prezent, a crimelor de onoare Tn cutuma si in legislatia statelor
arabe indica doua aspecte: (1) pe de o parte, cutuma uciderii femeilor pe
motivul neconformarii codului de conduitd impus prin normele patriarhale a
fost consfintita la nivelul comunitatii, fiind integratd in identitatea acesteia;
(2) pe de alta parte, prevalenta crimelor de onoare in plan social a determinat o
reglementare legald care incurajeaza conservarea practicii crimelor de onoare
prin asigurarea de garantii in favoarea faptuitorului sub forma exonerarii de
raspundere sau atenuarii raspunderii penale. Modul de structurare al lucrarii
urmeaza logica demonstratiei particularitatilor culturale si legale ale crimelor de
onoare. Initial, obiectivul cercetarii s-a indreptat catre individualizarea juridica
a crimelor de onoare in raport cu alte institutii de drept/doctrinare precum
femicidul, crimele din pasiune, violenta domestica. Am sustinut teza autonomiei
juridice a crimelor de onoare prin raportare la institutiile enumerate anterior,
ajungand, in sectiunea subsecventa a lucrarii noastre la avansarea unei definitii
asupra crimelor de onoare. Prezentarea particularitatilor culturalo-juridice a
crimelor de onoare a fost preluatd intr-0 Sectiune distinctd a lucrdrii, acestea
fiind exemplificate prin apel la prevederile legislatiei penale din diverse state
arabe — fiind evidentiate, pe aceasta cale, la nivel metodologic, metoda
comparativa si metoda hermeneutica (prezentarea textelor de lege fiind realizata
n mod interpretativ). Am aplicat analiza culturalo-juridica asupra crimelor de
onoare in contextul conflictului armat sirian observand faptul ca abuzurile
sexuale la care sunt supuse femeile siriene Tn cursul conflictelor armate nu sunt
cazuri de exonerare a femeilor in privinta supunerii acestora crimelor de onoare.
In fata multiplicarii fenomenului crimelor de onoare la nivel social solutia
evidentda consta in modificarea tiparelor mentale si comportamentale ale indi-
vizilor, n acest mod producandu-se inclusiv modificarea legislativa. Interrela-
tionarea dintre reglementdri legale si norme culturale este vizibila prin



Maria Beatrice Berna 95

urmatorul rationament: crimele de onoare sunt achiesate in societate potrivit
normelor patriarhale iar la nivel legal acest aspect este evidentiat gratie exone-
rarilor/limitarilor de pedepse penale garantate in favoarea faptuitorilor.

Despre natura juridica a crimelor de onoare

Crimele de onoare constituie o aplicatie specifica a relativismului cultural
care comporta implicatii juridice majore in sfera de protectie a drepturilor femeii.
Implicatiile relativismului cultural in materia crimelor de onoare sunt evidentiate
intr-un dublu sens: (1) pe de o parte, constructul social al genului feminin este
subordonat fata de constructul de gen masculin; (2) pe de altd parte, specificul
cultural si religios al Orientului face posibila corelarea dintre onoare- conduita
feminina si responsabilitatea masculina. Corelarea celor doud premise ale
crimelor de onoare subliniazd caracterul hibrid si contradictoriu al justificarii
crimelor de onoare: dacd genului feminin ii este alocat un statut inferior prin
comparatie cu genul masculin atunci imaginea femeii care este depozitara onoarei
familiei este distorsionata si lipsita de fundament. Mai clar, contradictorialitatea
crimelor de onoare rezida, din punctul nostru de vedere, in responsabilizarea
femeii pentru pastrarea onoarei familiei coroborat cu alocarea unui statut inferior
acesteia; in revers, barbatii au un statut supraordonat femeilor insd comunitatea
accepta din partea acestora o conduitd neconforma cu normele socio-religioase.
Contradictorialitatea este prezentd in abordarea subiectului crimelor de onoare
inclusiv la nivel terminologic, literatura de specialitate’ observand ci formularea
crime de onoare desemneaza, la origini, un oximoron, dat fiind faptul ca cele
doud notiuni: onoare si crima nu pot coexista in mod rational.

Avand prezentd complexitatea institutiei crimelor de onoare, considerdm ca
este fireasca problematizarea existenzei autonome a acestei institurii Thainte de
a proceda la tentative stiintifice de delimitare conceptuala. Statele arabe
promoveaza doctrina comunitarismului asezand dreptul comunitatii arabe la
onoare intr-o pozitie supraordonata dreptului la viata al femeilor. Onoarea Se
manifestd in societdtile arabe prin respectarea, de catre femei, a regulilor
patriarhale de conduita. Astfel, crimele de onoare vor avea, conform datelor
oferite de literatura de specialitate, multiple cauze: nerespectarea codului

! Conseil du statut de la femme, Opinion. Honour Crime from Indignation to Action, Quebec,
2013, p. 17. Dr.Pranab Kumar Rana, Mr Bhabani Prasad Mishra, Honour Killings — A gross
violation of Human rights & Its Challenges, International Journal of Humanities and Social
Science Invention, 2013, p. 24.
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vestimentar, neconformarea cu normele conduitei modeste, angajarea in relatii
amoroase/sexuale neacceptate de autoritatea masculind a familiei?. Crimele de
onoare definesc identitatea comunitatilor arabe fiind un indicator al culturii
regionale si o cauza justificatoare a violarii drepturilor femei ca drepturi ale
omului. Principala filiera prin care se promoveaza, la nivel cultural, crimele de
onoare, este cea religioasa. Cu toate ca implicatiile religioase in producerea
crimelor de onoare sunt negate de oficialii islamici, doctrina® atesti ci exista
dispozitii religioase (Sura 4:15, Sura 4:34) care creeaza premisele comiterii
crimelor de onoare.

Institutia analizata are in centrul sdu notiunea de onoare care in mod tradi-
tional este atasata genului feminin, rezultand din modul in care acesta din urma
Tsi Indeplineste statutul inferior, conformandu-se normelor de conduita stabilite
de elita patriarhala. Problematizarile derivate din calificarea corecta a crimelor de
onoare trebuie cercetate prin raportare la modul de intelegere al onoarei. Aceasta
din urma este implinitd in conditiile Tn care femeia respecta codul etic de conduita
(fizica si psihicd) impus de societatea patriarhald iar consecintele respectarii sau
nerespectarii acestuia vor fi puse in aplicare de autoritatea masculina. Paradoxul
transpare in mod clar in acest punct: onoarea apartine colectivitatii umane
(si familiei la nivel de micro-comunitate), ea trebuie sa fie realizata/dusa la
indeplinire de catre femei (prin conformare cu regulile impuse de autoritatea
patriarhald) fiind totodata asezata sub responsabilitatea si autoritatea masculina.
Literatura de specialitate* formuleazi teoria onoarei ca proprietate argumentand
ca in statele arabe barbatii detin un drept de proprietate asupra femeilor din
comunitate si, implicit, Tsi exercita dreptul de proprietate asupra onoarei care le
este atasata femeilor. Considerdm ca argumentatia prezentatd in lucrarea citata
anterior este fragila si lipsita de rigoare teoretici. In primul rand, teoria clasica
asupra proprietatii stabileste ca dreptul de proprietate se exercita asupra bunurilor
care sunt susceptibile sd fie apropriate. In contextul dat, dreptul de proprietate al
barbatilor este invalidat fie cd ne raportam la femei, fie ca ne raportam la onoare.
Onoarea nu este susceptibila de a fi apropriata prin exercitarea dreptului de
proprietate Tntrucat aceasta desemneaza o perceptie individuala (pe care persoana
o are asupra sa) sau colectivd (in acest caz fiind vorba despre un sentiment de

2 Linda Edvardsson, Crimes of Honour — Females’ Right for Support in the Multicultural
Society, Malmo University, 2008, p. 14.

% Ibidem.

4 Johanna E. Bond, Honor as Property, Columbia Journal of Gender and Law, 2012,
p. 202-256.
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apreciere pe care comunitatea de apartenenta a individului il manifesta fatad de
acesta din urma). De asemenea, barbatii exercita, potrivit cutumelor sociale arabe,
un drept de tutela (de supraveghere) asupra femeilor din comunitatea restransa si
din familie, fard a putea exercita atributele dreptului de proprietate asupra
acestora. Ipoteza exercitarii atributelor dreptului de proprietate de catre barbatii
din comunitate asupra femeilor ar conduce la situatia juridica a sclaviei in confor-
mitate cu definitia sclaviei oferitd de prevederile Conventiei Societatii Natiunilor
din 1926. Tutela (wali) exercitata de barbati asupra femeilor este justificata prin
faptul ca femeile sunt prezumate cultural a avea capacitate redusa iar modurile de
manifestare ale tutelei masculine constau in: limitarea dreptului femeilor de a cir-
a munci si de libera alegere a vestimentatiei, etc. Observam ca incalcarea codului
de onoare reprezintd, in esentd, Incilcarea normelor care deriva din tutela exer-
citata de barbati asupra femeilor.

In altd ordine de idei, autonomia crimelor de onoare este observabild
inclusiv in relatie cu violenta domestica. Delimitarea crimelor de onoare fata de
violenta domestica este un aspect care se impune in mod natural datorita
diferensei esentiale dintre cele doua categorii — cauza producerii actelor de
violenta. Astfel, in cazul crimelor de onoare, (ne)respectarea codului etic
(de conduita si vestimentar) impus de societatea patriarhala femeilor constituie
principala justificare a violentei in timp ce, in cazul violentei domestice cauzele
sunt multiple si distincte de ocrotirea onoarei comunitatii si familiei. Pe de alta
parte, este necesar de mentionat in randul asemandrilor dintre cele doua insti-
tutii faptul ca ambele constituie o forma de discriminare in functie de gen. Desi
in principal este vizat genul feminin, violenta domestica si crimele de onoare
pot avea ca subiecti pasivi si indivizi de genul masculin.

Daca in cazul violentei domestice putem anticipa existenta subiectilor
pasivi de gen masculin, apreciem ca identificarea subiectilor pasivi de gen
masculin in cazul crimelor de onoare necesitd explicatii suplimentare. Dupa
cum am precizat anterior, crimele de onoare se caracterizeaza prin nerespecta-
rea normelor de conduitd impuse de autoritatea masculina in cadrul societatilor
patriarhale. Incilcarea (de citre barbati) a normelor sociale care reglementeaza
sexualitatea barbatilor atrage crimele de onoare intr-o ipoteza restransa: homo-
sexualitate®. O alti aseminare intre crimele de onoare si actele de violenti

> Nootash Keyhani, Honour Crimes As Gender-Based Violence In The UK: A Critical
Assessment, UCL Journal of Law and Jurisprudence, p. 264-165.
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domestica se origineaza in factorul cultural. in cazul crimelor de onoare
factorul cultural are implicatii clare: normele de conduitd sunt stabilite la
nivelul intregii comunitati de cétre autoritatea patriarhald. Cu alte cuvinte,
subordonarea feminina si supunerea femeilor normelor patriarhale constituie
aspecte care caracterizeaza identitatea comunitatii extinse. Relativismul cultural
este marcat in acest punct. Pe de alta parte, actele de violentd domestica nu sunt
specifice unei anumite culturi si nu poartd marca unei anumite comunitati
umane. Violenta domestica se prolifereaza pe fondul unor tipare mentale si
comportamentale care nu determina identitatea comunitatii de apartenenta, ci se
referd la mentalitati transmise de la o generatie la alta. Observam ca diferenta
specificd dintre violenta domestica si crimele de onoare rezultd din aceea ca
setul de credinte referitoare la subordonarea femeilor este integrat in cultura
comunitara (in cazul crimelor de onoare) in timp ce in cazul violentei domes-
tice, discriminarea feminina rezultd din tipare mentale si comportamentale
agresive transmise la nivel micro-social (familial), fard a fi parte componenta
din identitatea comunitatii extinse.

Crimele de onoare se disting de femicid. Tn tentativa de a surprinde esenta
unui fenomen atat de complex precum este femicidul, literatura de specialiate® a
concluzionat In urmatorul mod: femicidul reprezinta uciderea femeilor de catre
barbati pentru simplu fapt ca sunt femei. Daca reiteram principalele explicatii
oferite asupra crimelor de onoare, observam ca desi preponderent victimele
crimelor de onoare sunt femeile, in anumite situatii (strict legate de homo-
sexualitate) barbatii pot deveni victime ale crimelor de onoare. Deci, este
eronatd asocierea crimelor de onoare cu femicidul deoarece in ultimul caz
victimele sunt exclusiv femeile. Pe de alta parte, femicidul Tsi are sorgintea in
sentimentul de urd fatd de femei, singura justificare a uciderii constituind-0
calitatea de a fi femeie a fiintei umane care se afla in postura de victima.
Uciderea femeilor pentru simplu fapt ca sunt femei evidentiaza un criteriu fizic,
biologic si doar in subsidiar un criteriu cultural. De fapt, dimensiunea fizica si
cea biologica se ingemaneaza in fenomenul femicidului: femeile sunt conside-
rate a fi fiinte umane de evolutie secundarad in temeiul unor tipare mentale si
comportamentale insusite pe filiera patriarhala. In schimb, crimele de onoare se

® Azza Charara Baydoun, Cases of Femicide before Lebanese Courts, KAFA (enough)
Violence & Exploitation, 2011. Russel, D.E.H. and Harmes, R.A., Femicide in Global
Perspective, Teachers College Press, New York, 2001.
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justifica prin faptul ca femeile nu s-au conformat rolului aservit, subordonat
care le-a fost alocat prin intermediul normelor patriarhale. In contextul dat,
explicatia diferentierii dintre femicid si crimele de onoare se contureaza in mod
clar: femicidul urmareste indepartarea femeilor in temeiul unui factor de sor-
ginte biologica —care se conjuga cu un factor de sorginte culturala; crimele de
onoare au ca scop uciderea femeilor in virtutea unui factor cultural — cel al
restabilirii onoarei comunitare si familiale.

Crimele de onoare sunt configurate, In principal, pe cale culturala, prin
utilizarea unor denumiri specifice: in Pakistan, femeia care a incalcat codul de
onoare prescris de societate se numeste kari (femeia neagra); in Turcia conceptul
seref desemneaza onoarea individuala si a comunitatii (obtinute prin conformarea
cu normele comportamentale patriarhale) iar namus semnifica onoarea feminina
(strans legata de onoarea masculind — aceasta din urma traducandu-se prin
abilitatea barbatului de a proteja femeile din sfera sa de interes); in India, casa-
toria oficiata sagotras (in afara castei) sau impotriva principiilor Khap Panchayats
(consiliul castelor) poate conduce la comiterea crimelor de onoare’. Femicidul
urmareste in principal uciderea femeilor pentru faptul ca sunt femei; exista
posibilitatea ca uciderea femeilor sa se produca, in contextul femicidului, inclusiv
din cauza faptului ca femeile refuza conformarea cu rolul de gen prescris de
autoritatea masculind insa, in aceastd ipoteza, modul de percepere al rolului de
gen feminin poate fi impus prin tipare mentale si comportamentale care nu
coincid in mod necesar cu identitatea culturalda a comunitdtii de apartenenta a
indivizilor. In acest caz, devine evidenti demonstratia in virtutea careia, in cazul
femicidului, factorul cultural actioneaza in subsidiar, spre deosebire de crimele de
onoare in care factorul cultural Tsi aroga o pozitie preeminenta.

Literatura de specialitate® avanseaza delimitarea crime de onoare - crime
din pasiune instrumentand teza relativismului cultural. Pe cale de consecinta,
onoarea este apanajul statelor din Orientul Mijlociu si din Asia de Sud n timp
ce pasiunea este motivul crimelor savarsite in Occident. Lucrarea citata anterior

" Maliha Zia Lari, A Pilot Study on: Honour Killing in Pakistan and Compliance of Law,
Aurat Foundation, 2011, p. 20; Derya Tekin, Victims of Law: The Efficiency of Turkish Penal
System on Honour Killings, Strategic Outlook, Adequatio Intellectus et Rei, 2012, p. 4;
Government Of India, Law Commission Of India, Prevention of Interference with the Freedom
of Matrimonial Alliances (in the name of Honour and Tradition): A Suggested Legal
Framework, Report No0.242, 2012, p. 4-6.

8 Lama Abu-Odeh, Comparatively Speaking: The Honor of the East and the Passion of the
West, Utah Law Review, 1997, p. 292.
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are ca scop demonstrarea diferentei dintre crimele de onoare si crimele din
pasiune din punct de vedere juridic si cultural. Pe plan juridic diferentierea
dintre onoare si pasiune este evidenta: onoarea constituie, de regula, in sistemul
arab de drept, o circumstanta exoneratoare de raspundere Tn timp ce pasiunea
reprezintd pentru sistemul occidental de drept un element atenuator de raspun-
dere. Pe plan cultural, distinctia dintre onoare si pasiune se bazeaza pe distinc-
tia dintre comunitarism si individualism. Onoarea este un aspect care incumba
intregii comunitati astfel incat este legitimat sa comita crimele de onoare orice
membru masculin din familia extinsa a victimei in timp ce notiunea de pasiune
evoca individualismul deci conexiunea intima dintre victima si faptuitor (acesta
din urma fiind, de cele mai multe ori partenerul de viatd al victimei.) Daca
explicatia juridica a diferentierii dintre crimele de onoare si crimele din pasiune
este legitima, explicatia culturala a distinctiei dintre cele doud categorii pare a fi
contestabila. Din punctul nostru de vedere, atat crimele de onoare, cat si
crimele din pasiune determina rezultatul mortii victimei de gen feminin din cau-
za nerespectarii codului de conduita sexuala impus de autoritatea patriarhala.
In ambele situatii, legitimarea crimelor rezultd din alocarea unui statut de
inferioritate femeilor diferenta constand in aceea ca inferioritatea feminina este
inseratd in identitatea comunitatii de apartenenta (in cazul crimelor de onoare)
in timp ce, in cazul crimelor din pasiune, inferioritatea feminina este proliferata
pe baza tiparelor mentale si comportamentale patriarhale care sunt achiesate
tacit de comunitate, fara a fi revendicate pe cale oficiala precum elemente ale
identitatii unei comunitati date. Adeziunea la normele patriarhale care prescriu
subordonarea genului feminin este mai puternicd in cazul crimelor de onoare
(de aici si posibilitatea autoritatii masculine de a actiona impotriva victimei
chiar si in ipoteza in care exista doar suspiciunea comiterii unui fapt dezo-
norant). Tn cazul crimelor din pasiune, adeziunea la normele patriarhale este mai
atenuatd — dupd cum am mentionat deja, acestea din urma sunt impuse in
mentalul colectiv fard a fi reclamate ca elemente care fac parte din identitatea
comunitatii de apartenenta. Teza relativismului cultural este evidenta in cazul
crimelor de onoare deoarece actiunea ilegala are ca scop protejarea identitatii
culturale a comunitatii si, Tn subsidiar, prezervarea onoarei familiei; cu alte
cuvinte, relativismul cultural este evidentiat prin sacrificarea unor valori umane
individuale (in particular, drepturile femeilor) pentru conservarea culturii
regionale. In cazul crimelor din pasiune, perspectiva occidentald asupra
drepturilor omului promoveaza individualismul de natura ca drepturile femeilor
(ca drepturi ale omului) sunt subordonate drepturilor barbatilor. Tn mod concret,



Maria Beatrice Berna 101

actului individual de incélcare a drepturilor maritale aferente partenerului de viata
ii corespunde actul individual al lezarii integritatii fizice si psihice a victimei.
Apreciem ca si crimele din pasiune specifice sistemului occidental sunt expresia
unui relativism specific. Atenuarea raspunderii penale a barbatului care isi
surprinde partenera in actul adulterului este justificata la nivel cultural prin ideea
potrivit careia femeia este indatorata la fidelitate fata de partener, fiind in puterea
maritala a acestuia din urma. Desi acest tipar de gandire nu apartine in mod
oficial identitatii comunitatii din care face parte individul (astfel cum este cazul
crimelor de onoare), el este admis si promovat in mod tacit de societate.
Elementul comunitate — prezent in cazul crimelor de onoare, este substituit cu
elementul grupul barbatilor care isi impune Tn mod unilateral interesele Tn cadrul
comunitatii de apartenenta, lezand in mod indirect drepturile femeilor. Avand in
vedere cele expuse anterior, putem afirma ca, in cazul crimelor din pasiune, teza
relativismului cultural este aplicatda in mod specific, prin modele de gandire si
comportament de naturd patriarhala care traduc un relativism cultural specific,
manifestat in esensa prin subordonarea genului feminin celui masculin.

Posibile modele definitionale

Réndurile de mai sus demonstreaza natura autonoma a crimelor de onoare.
Autonomia atasata crimelor de onoare — ca institutie juridica- sprijina procesul
definitional. Realizdnd nenumarate tentative de demonstrare a caracterului auto-
nom al crimelor de onoare, literatura de specialitate a subliniat trasaturi ale crime-
lor de onoare care pot constitui premise definitionale. Intr-o acceptiune® crimele
de onoare presupun actiuni violente impotriva victimei de gen feminin (inclusiv
actiuni extreme de tipul uciderii victimei) n situatia in care aceasta din urma a
comis un act considerat ca dezonorant de catre comunitatea de apartenentd. Defi-
nitia ofera o perspectiva incluziva asupra crimelor de onoare, cuprinzand orice fel
de actiune violenta indreptata impotriva unei femei in scopul de a o sanctiona
pentru incdlcarea normelor de conduitd stabilite de autoritatea patriarhald. Intr-o
viziune analitica restrictiva'?, crimele de onoare se rezuma la uciderea victimei

® European Parliamentary Research Service, Martina Prpic, Combating 'honour' crimes in
the EU, 2015, p. 2.

10 Anand Kirti, Prateek Kumar, Rachana Yadav, The Face of Honour Based Crimes:
Global Concerns and Solutions, International Journal of Criminal Justice Sciences, Vol 6 Issue
1 & 2 January- June/July — December 2011, p. 343. Sercan Tokdemir, Honor Crimes In Turkey:
Rethinking Honour Killings And Reconstructing The Community Using Restorative Justice
System, Law & Justice Review, Volume 1V, Issue 2, 2013, p. 258.
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din cauza incalcarii normelor de onoare prin adoptarea unui comportament
imoral/considerat imoral. Prin raportare la definitiile avansate mai sus, crimele de
onoare sunt aplicatia tezei relativismului cultural datoritd modului de conceptua-
lizare al onoarei. Atasarea notiunii de onoare genului feminin rezultd dintr-0
conceptie culturald specifica potrivit careia comportamentul femeilor este supus
evaludrii barbatilor sub aspectul corectitudinii. Crimele de onoare determina
moartea victimei care nu s-a conformat idealului feminin prescris de comunitatea
de apartenenta — ideal creat prin apel la regulile patriarhale.

Privire comparata asupra reglementarilor in materia crimelor de onoare
Nesupunerea femeilor la codul de onoare stabilit de barbati este un fapt care
aduce, Tn primul rand, implicatii culturale. Ostracizarea sociala a femeilor coin-
cide, din punct de vedere legal, cu formalizarea crimelor de onoare in legislatia
penala a statelor arabe. Incriminarea uciderii populatiei feminine pe criterii care
depind de neindeplinirea de catre femei a obligatiilor de onoare constituie, din
punctul nostru de vedere, mai degraba o riposta fatd de pedepsirea faptuitorilor
crimelor de onoare decat instaurarea unei garantii legale de tragere la raspundere
a agresorilor. Identificarea crimelor de onoare ca infractiuni autonome in conti-
nutul legislatiei penale a statelor arabe are menirea de a valida normele patriar-
hale care supun femeile codurilor de onoare si nu de a maximiza protectia femei-
lor victime. Studiind comparativ legislatiile penale ale statelor care au incriminat
uciderile femeilor din ratiuni de onoare observam fie ca pedepsele sunt simbolice
si nu au rolul de a descuraja faptuitorii din activitatea infractionala fie crimele de
onoare sunt prezentate ca situatii exoneratoare sau atenuatoare de raspundere.
Este demn de mentionat cé in legislatia penald a statelor in care crimele de
onoare exista ca fenomen social raspandit, nu existd reglementate in expresis
verbis infractiunile in cauza sub denumirea de crime de onoare. Calificarea juri-
dica a actelor incriminate in legislatia penald a statelor arabe precum crime de
onoare este produsul unui proces complex de natura culturalo-juridica. Modul de
formulare a continutului legal cuprins Tn textele penale studiate este prin
excelenta descriptiv avand ca scop surprinderea situatiei sociale a patriarhatului si
a subordonarii femeilor codurilor de onoare impuse de autoritatea masculina.
Exempli gratia, Codul penal marocan precizeaza in art. 418 o ipostaza a cri-
melor de onoare in care raspunderea penald a faptuitorului este atenuata: ucide-
rea, ranirea sau violentele fizice sunt scuzabile daca sunt comise de sot asupra
soriei sale, dar si de complice daca sotia este surprinsd in comiterea adulterului.
Am precizat anterior ca dispozitiile art. 418 C. pen. marocan reprezinta o
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ipostaziere a crimelor de onoare — referitoare la situatia in care femeia a incalcat
codul de onoare atribuit prin angajarea in relatii extraconjugale. Spre deosebire de
alte ipostazieri ale crimelor de onoare — care implicd supunerea victimei la abu-
zuri fizice si/sau psihice pentru incalcari (dovedite sau presupuse) ale regulilor de
conduita- crima de onoare reglementata in art. 418 C. pen. marocan se refera la o
incélcare doveditd a codului de onoare dat fiind faptul ca cerinta esentiald pentru
aplicarea textului citat consta Tn aceea ca faptuitorul trebuie sa fie martor la actul
de adulter al sotiei. Tn mod similar cu reglementarea penald marocani, Codul
penal egiptean stabileste, in art. 237 pedeapsa cuprinsa intre 3 si 7 ani de inchi-
soare pentru barbatul care isi ucide sotia surprinsa flagrante delicto comitand
adulter. Aceasta dispozitie a Codului penal egiptean nu se aplicd in mod nediscri-
minatoriu Tn functie de gen. Cu alte cuvinte, dupa cum rezulta din dispozitiile
art. 237 — prevederile sale sunt exclusiv in beneficiul sozului, sotiei nefiindu-i ga-
rantate aceleasi prerogative. De asemenea, art. 277 C. pen. egiptean reglemen-
teaza diferit circumstantele pentru savarsirea adulterului de catre un barbat prin
comparatie cu adulterul savarsit de o femeie: in cazul barbatului existd adulter
doar dacd acesta comite actul in locuinta familiei; pentru femei, locul in care se
produce adulterul este irelevant’. Tn aceeasi ordine de idei, art. 340 C. pen.
iordanian incrimineaza uciderea pentru salvarea onoarei familiei Tn urmatorii
termeni: acela care Tsi surprinde soria sau una dintre rudele de gen feminin comi-
rand adulter si ucide sau raneste ambele persoane implicate n adulter sau doar
pe Una dintre ele este scutit de pedeapsa. Prevederile Codului penal iordanian se
nscriu Tn logica stabilirii unui regim sanctionator mai usor pentru sotul care Tsi
surprinde sotia comitand adulter, invocand n acest sens temeiul cultural al salvarii
onoarei sotului. Codul penal iordanian extinde circumstantele in care faptuitorul
poate fi exonerat de raspundere astfel incat faptuitorul poate interveni atat in
situatia Tn care Tsi surprinde sotia flagrante delicto savarsind adulter, cat si in
situatia Tn care Tsi surprinde una dintre rudele de gen feminin savdrsind adulter.
Suntem de parere ca extinderea exonerarii legale asupra actelor de ucidere savar-
site de faptuitor asupra rudelor de gen feminin care au incélcat codul de onoare
prin comiterea faptelor de adulter reprezinta expresia autoritdtii masculine extinse.
Prevederile art. 340 arata ca prin intermediul crimelor de onoare, barbatii
demonstreaza cd au in responsabilitatea lor ocrotirea tuturor membrilor de gen
feminin ai familiei extinse. Cu alte cuvinte, barbatii sunt responsabili de

11 Dr. Sherifa Zuhur, Gender, Sexuality And The Criminal Laws In The Middle East And
North Africa: A Comparative Study, Women for women’s human rights (WWHR) — New
Ways, 2005, p. 27-28.
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mentinerea onoarei familiei lor extinse, putand sa isi indrepte actiunea criminala
asupra tuturor rudelor de gen feminin pe care le au sub tutela. In spiritul regle-
mentarilor art. 340 C. pen. iordanian se inscriu si prevederile art. 98 — care
asigura reducerea de pedeapsa pentru persoana care comite o crima intr-un acces
de furie cauzat de un act nedrept si periculos provenit din partea victimei.

Urmarind scopul de a asigura mentinerea identitatii comunitatii irakiene,
Saddam Hussein introduce n 1990, prin art. 128 din Legea nr. 111 referitoare la
Codul penal irakian, urmatorul amendament legal: poate fi formulat apel in cazul
unei condamnari de ucidere daca acea crima a fost comisa ca pretext pentru a
salva reputaria familiei sau ca raspuns la o provocarea serioasa si fara temei din
partea victimei. Amendamentul legal nu defineste modul in care opereazi;
respectiv nu este definitd expresia Salvarea reputagiei familiei sau provocare
serioasa i fard temei din partea victimei. Recunoastem ca o atare lipsa de preci-
zare nu constituie, per se, o limitare a modului de aplicare a prevederilor art. 128
deoarece continutul articolului citat se completeaza cu normele sociale referitoare
la codul etic si la crimele de onoare. Tn aplicarea art. 128, prevederile legale sunt
completate de normele de conduitd impuse pe cale sociala- fapt care constituie
expresia imixtiunii culturii in sfera reglementarilor legale.

Codul penal algerian prezintd, in art. 279, circumstantele atenuante Tn care un
sot poate comite acte violente Tmpotriva altui sot: uciderea, ranirea sau lovirea
vor fi scuzate daca sunt comise de catre un sot impotriva altui sof sau impotriva
partenerului/partenerei acestuia daca acestia sunt surpringi flagrante delicto in
comiterea adulterului. Formularea utilizata de legiuitorul penal algerian comporta
garantia nediscrimindrii in functie de gen, fiind oferita posibilitatea de a stabili un
sistem specific de raspundere penala in favoarea sotului (barbat sau femeie) fata
de care s-a comis adulterul. Coroborarea prevederilor legale cu specificul cultural
al regiunii ne conduce la concluzia potrivit careia prevederile art. 279 C. pen. sunt
pseudo-nediscriminatorii deoarece, in mod concret, beneficiul art. 279 este al so-
tilor de gen masculin. Retinem si Tn cazul legislatiei penale algeriene cerinta ca
faptuitorul sa observe adulterul sotului/sotiei flagrante delicto pentru a putea
opera prevederile art. 279 C. pen.?

12 Extracted provisions from the penal codes of Arab states relevant to “crimes of honour,
compilated sources: Penal codes of Arab states (translated by Lynn Welchman), Lama Abu-Odeh,
Crimes of Honour and the Construction of Gender in Arab Society, p. 141-194 in Mai Yamani
(ed.), Feminism and Islam, London 1996 Fadi Mughayzel and Miriyella Abd al-Sater, Crimes of
Honour: A Legal Study, Beirut (Joseph and Laure Mughayzel Institute) 1999 (Arabic text only),
Sabah al-Mukhtar, Irag, in 7 Yearbook of Islamic and Middle Eastern Law 2000-2001.
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Art. 562 C. pen. libanez modificat in 1999 stabileste ca circumstanta
atenuanta de raspundere penalda urmatoarea premisa: acela care isi surprinde soria
sau unul dintre ascendentii sau descendentii de sex feminin sau sora savarsind
adulter sau intr-o situarie Tn care intrefine orice relatie sexuala ilegala si, in mod
neintengionat, ucide pe unul dintre cei implicayi va fi susceptibil de o exonerare de
pedeapsa. Spre deosebire de Codul penal algerian a carei exprimare neutra
creeazd aparenta de egalitate Intre genuri, Codul penal libanez se referd in mod
neechivoc la stabilirea de garantii legale in favoarea barbatului care savarseste acte
de pedepsire a rudelor de gen feminin care ncalca normele de onoare stabilite in
societate. Situatia legala evocatda in art. 562 C. pen. libenez acopera multiple
modalitati de Tncélcare a normelor culturale care stabilesc onoarea feminina: (1)
situatia femeilor casatorite rude cu faptuitorul care incalcd regula castitatii
casatoriei, fiind surprinse flagrante delicto savarsind adulter; (2) situatia femeilor
necasatorite rude cu faptuitorul care incalca normele de onoare fiind surprinse
flagrante delicto in angajarea de relatii sexuale ilegitime; (3) femeile pasibile de a
fi pedepsite pentru nerespectarea normelor care stabilesc onoarea feminina au fie
calitatea de sotie, fie sunt rude ale faptuitorului (ascendenti, descendenti,
colaterali). Aceleasi premise legale cu cele mentionate in art. 562 C. pen. libanez
se regasesc si Tn art. 252 C. pen. al Sultanatului Oman. Diferentierea ntre cele
doua prevederi legale rezida in aceea ca legislatia penala a Omanului reglemen-
teaza un sistem alternativ de garantii in favoarea faptuitorului crimelor de onoare,
acesta putand fi exonerat de raspundere sau susceptibil de o pedeapsa redusa*>.

Crimele de onoare generate de ipoteza surprinderii sotiei flagrante delicto
n comiterea adulterului sunt sanctionate potrivit art. 232 din Legea nr. 12/1994
din Yemen cu inchisoare de 1 an sau cu plata unei amenzi. Daca aceasta ipoteza
legala este vadit discriminatorie fata de segmentul feminin al populatiei,
exprimarea din finalul articolului urméreste sa creeze aparenta egalitatii intre
genuri prin utilizarea unei formulari neutre aceasta solutie se aplica §i oricarei
persoane care surprinde unul dintre ascendenyii, descendentii sau surorile sale
intr-un act sexual ilicit. Aparenta egalitatii intre genuri evocatd anterior
transpare din lipsa de sincronizare a traducerii a textului de lege: traducerea
oficiald in limba engleza a actului normativ citat anterior permite identificarea
genului faptuitorului mentionat in cea de-a doua tezd a art. 232 din Legea
nr. 12/1994 prin utilizarea pronumelui posesiv masculin (his) — aspect lingvistic

13 Extracted provisions from the penal codes of Arab states relevant to “crimes of honour,
compilated sources: Penal codes of Arab states (translated by Lynn Welchman), Lama Abu-Odeh,
Crimes of Honour and the Construction of Gender in Arab Society, p. 141-194 in Mai Yamani
(ed.), Feminism and Islam, London 1996 Fadi Mughayzel and Miriyella Abd al-Sater, Crimes of
Honour: A Legal Study, Beirut (Joseph and Laure Mughayzel Institute) 1999 (Arabic text only),
Sabah al-Mukhtar, Irag, in 7 Yearbook of Islamic and Middle Eastern Law 2000-2001.
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care poate fi omis in cadrul traducerii In limba romana. Clarificarea lingvistica
determina clarificarea juridica in ceea ce priveste modul de reglementare a cri-
melor de onoare in art. 232 din Legea nr. 12/1994: in mod similar cu legislatia
penald libaneza, Legea nr. 12/1994 adoptatd de Republica Yemen distinge intre
doua forme ale crimelor de onoare: (1) situatia surprinderii sotiei flagrante delicto
in comiterea adulterului si (2) situatia surprinderii ascendentilor, descendentilor
sau surorilor flagrante delicto in angajarea de relatii sexuale ilicite.

Analiza comparativa a legislatiei penale a statelor care incrimineaza infrac-
tiunile de onoare converg catre ideea generald conform careia cadrul legal
ilustreaza in mod reductionist fenomenul relativismului cultural. Relativismul
cultural constituie principala paradigma explicativa a relatiilor sociale in statele
islamice, societatea fiind infatisata ca o entitate autonoma de individ — cu 0
identitate culturald riguros configurata- care surclaseaza individul si drepturile
acestuia (in particular daca ne referim la drepturile femeii).

Prima tensiune legal-cultural care deriva din analiza textelor de lege consta
in incriminarea faptelor comise din onoare exclusiv in varianta adulterului
si/sau a angajarii in relatii sexuale ilegitime, lasand nereglementate/insuficient
reglementate alte situarii practice care pot genera moartea victimei prin
incalcarea normelor de onoare precum sinuciderile induse. Literatura de
specialitate’* a surprins un fenomen specific -sinuciderile din onoare- care
reprezintd o extensie sociald a crimelor de onoare constand in supunerea victi-
mei la violente psihice precum recluziune, amenintari, diete drastice, plasarea
de materiale nocive (otravuri, arme) in aceeasi incdpere cu victima in scopul de
a o determina pe aceasta din urma sa isi ia viata. Fenomenul sinuciderilor din
onoare nu are echivalent legal desi este o practica emergenta in statele adepte
ale crimelor de onoare, fiind o alternativa a redobandirii onoarei familiei/co-
munitatii. Tn al doilea rand, normele penale nu includ alte aspecte ale crimelor
de onoare precum hartuirea victimei pentru neconformarea cu normele vesti-
mentare/de conduita. Lasand in afara ilicitului penal aceste acte, situatia SOCio-
juridicd a victimelor este dificild: actele de hartuire sunt, de reguld, precursoare
ale actelor de ucidere iar lipsa de institutii juridice care sa permita victimei
contracararea hartuirii reprezintd premisa savarsirii crimelor de onoare. Pe de
alta parte, crimele de onoare sunt reglementate in varianta surprinderii victimei

flagrante delicto intr-o relatie sexuala ilicita desi Tn realitatea sociala crimele de

14 Ayla M. Kremen, Suicide in the Name of Honor: Why and How U.S. Asylum Law Should
be Modified to Allow Greater Acceptance of Honor-Violence Victims to Prevent “Honor
Suicides”, William & Mary Journal of Women and the Law, Volume 21, Issue 1, 2014, p. 213-236.
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onoare sunt comise n situatia in care exista zvonuri sau suspiciuni legate de
conduita sexuala feminina. Caracterul premeditat al crimelor de onoare eviden-
tiat in practica sociald invalideaza atat prevederile legale penale referitoare la
surprinderea victimei flagrante delicto, cat si prevederile penale referitoare la
atenuarea/exonerarea de raspundere penala avand in vedere conduita provoca-
toare a victimei. Concordanta dintre cadrul legal si cel cultural Tn materia cri-
melor de onoare este vizibila prin faptul cd modul de reglementare al crimelor
de onoare este realizat in sensul garantdrii in favoarea faptuitorului a unui
ascendent legal astfel incat, din punct de vedere juridic, sanctiunile aplicabile
faptuitorului pentru crime de onoare sa fie minime iar la nivel social fenomenul
sa fie sustinut. Scopul reglementarii penale din statele arabe/islamice consta in
consolidarea identitatii comunitare (prin mentinerea practicii crimelor de onoare),
reafirmandu-se calitatea crimelor de onoare de a fi o ipostaziere particulara a
tezei relativismului cultural.

Similitudinea dispozitiilor penale care reglementeaza crimele de onoare
determind, in aprecierea noastra, urmatoarea problematizare: sunt normele care
reglementeaza crimele de onoare rezultatul unei operatiuni de transplant legal
sau acestea sunt exclusiv expresia juridicd a unei culturi comune sintetizata in
teza relativismului cultural? Transplantul legal este un subiect teoretic deosebit
de dezbatut deoarece este in conexiune cu modalitatea de Tnselegere si aplicare
a normelor de drept. Studiile doctrinare nu exprima un consens asupra sensului
teoretic si asupra aplicabilitatii practice a transplantului legal, existand opinii
care conceptualizeaza transplantul legal ca 0 modalitate de transfer lingvistic a
unor expresii juridice carora urmeaza sa le fie create structuri juridice care sa
le ofere concretere’® sau ca 0 mutare a unei reguli sau a unui sistem de drept de
la un stat la alt stat sau de la un popor la altul®. Teoretizarile asupra modului
de manifestare a transplantului legal sunt multiple: (1) transplantul legal
exprima consecinta teoriei evolugioniste dat fiind faptul ca interiorizarea unor
norme legale provenite dintr-un sistem de drept extern se realizeaza pe fondul
emulatiei acelui sistem de drept de catre statul primitor; (2) conform teoriei
autonomiei legale limitate, legea este un produs culturalo-dependent astfel incat

15 Nigel J Jamieson, Legal Transplants: Word-Building And Word-Borrowing In Slavic
And South Pacific Legal Discourse, VUWLR, no. 42, 2011, p. 317-458.

16 Alan Watson, Legal Transplants: An Approach to Comparative Law 1993 apud Thi Mai
Hanh Do, Transplanting Common Law Precedents: An Appropiate Solution For Defects Of
Legislation In Vietnam (part 2), European Scientific Journal, December edition vol. 7, No.26,
e — ISSN 1857- 7431, p. 52.
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ea nu poate fi transferatd decat intr-un sistem legal similar din punct de vedere
cultural’’. Pentru ca institutia transplantului legal si aiba incidentd in contextul
crimelor de onoare este necesar sd adoptam o perspectiva integratd, de natura
hibrida intre cele doua acceptiuni asupra transplantului legal enuntate mai sus.
Astfel, teoria evolutionista asupra transplantului legal se valideaza in contextul
crimelor de onoare deoarece legislatia penala a statelor arabe a cunoscut imix-
tiuni din partea normelor penale vestice in procesul formarii sale. Cu titlu de
exemplu, art. 340 C. pen. iordanian a fost redactat dupa modelul Codului penal
francez de la 1810 si al Codului penal otoman de la 1858, prin aceasta eviden-
tiindu-se teoria evolutionista legald. Prin aplicarea transferului legal din pers-
pectiva teoriei evolutiei legale, statele a caror legislatie era in curs de dezvoltare
preiau si interiorizeaza modelul legislativ al unor state vestice —urmarind scopul
de realiere la standardele acceptate ih Occident. De asemenea, teoria autonomiei
legale limitate asupra transplantului legal se aplica in cazul legislatiei penale a
statelor care reglementeaza crimele de onoare gratie urmatorului rationament:
similitudinea textelor penale studiate in materia crimelor de onoare evoca o
forma a transplantului legal intrucat legile respective au constituit referentiare
pentru alte state din regiune — adepte ale aceleiasi culturi iar subzistenta preve-
derilor legale in materia crimelor de onoare poate fi explicata prin apel la unita-
tea culturala din regiune. Conexiunea dintre cele doud teorii explicative ale
naturii transplantului legal devine evidenta in cazul legilor care reglementeaza
crimele de onoare: initial, modul de reglementare al crimelor de onoare a fost
preluat Tn regiunea Asiei si a Orientului Mijlociu de la statele vestice (Franta si
Italia) — state Tn care erau mentinute, la nivel social, tipare mentale si comporta-
mentale care atestau subordonarea femeilor in societate in scopul emulayiei
unor modele legale occidentale; ulterior, prevederile legale in materia crimelor
de onoare au fost mentinute Tn regiunea asiatici deoarece corespundeau
normelor culturale dezvoltate la nivel socio-religios cu toate ca in statele vestice
care au furnizat modelele legale respective au existat reforme legislative in
acest sens. Din agregarea celor doua teorii ale transplantului legal si aplicarea
conjugatd a acestora asupra subiectului crimelor de onoare rezultd urmatoarele
concluzii: legea poate fi transferatd avand in vedere criterii evolutive insa
pentru ca transplantul legal sa reziste in sistemul juridic al statului donatar este
necesar ca legea transferatd sd coincida (in continut si in spirit) cu normele
culturale ale spatiului primitor.

17 John Gillespie, Towards a Discursive Analysis Of Legal Tranfers Into Developing East
Asia, International Law and Politics Journal, VVolume 40, p. 666-674.
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Specificul crimelor de onoare in conflictul armat sirian

Tn Siria, situatia crimelor de onoare este circumstantiati de criza existenta in
prezent. Legislatia penala siriand se raliaza la modelele analizate anterior in
sensul 1n care aceasta ofera un regim sanctionator suplu in favoarea faptuitorilor
crimelor de onoare. Art. 192, 242 si 548 ilustreaza statutul juridic al crimelor de
onoare astfel cum acesta este mentionat in Codul penal®. Dintre textele legale
mentionate, art. 192 abordeaza in mod direct crimele de onoare, mentionandu-le
ca circumstante de exonerare si/sau de atenuare a pedepsei: judecatorii exone-
reaza sau reduc pedeapsa unei persoane daca aceasta comite crime de onoare.
Este evident cd uciderea unei persoane din considerente care tin de ocrotirea
onoarei beneficiaza de un tratament penal aparte gratie art. 548 care atesta urma-
toarele: acela care Tsi descopera sotia sau un ascendent, descendent sau sord
comizand adulter sau avand acte sexuale ilegale cu altcineva iar acesta ucide sau
raneste una dintre partile implicate sau ambele parti implicate beneficiaza de o
scutire de pedeapsd. Acela care isi descopera sotia sau unul dintre ascendenti,
descendenyi sau sord intr-o stare suspicioasa cu o alta persoand beneficiaza de
reducere de pedeapsa. Art. 548 C. pen. sirian stabileste doua ipoteze distincte:
(1) exonerarea de pedeapsa — institutie care actioneaza doar in masura in care
faptuitorul crimelor de onoare actioneazd urmare a descoperirii flagrante delicto a
adulterului sotiei sau a rudelor de gen feminin; (2) reducerea de pedeapsa — situatie
intalnitd doar in ipoteza in care sotia sau rudele de gen feminin ale faptuitorului
sunt descoperite in ipostaze suspicioase. In practici, cele doua situatii apar in
ipostaze hibride, prin imbinarea in mod unic a celor doua ipoteze legale de natura
ca faptuitorul poate fi exonerat de raspundere fie ca descopera adulterul flagrante
delicto fie ca observa o atitudine suspecta din partea victimei.

Declansarea crizei siriene a avut influentd directa asupra statutului socio-
juridic al crimelor de onoare. Starea de conflict armat multiplicd premisele de
savargire a crimelor de onoare, accentuand riscul de violente Tmpotriva
femeilor. Situatia conflictului armat®® si uciderea femeilor in temeiul onoarei
sunt doua aspecte interdependente gratie urmatorului argument: n situatii de
conflict armat femeile sunt susceptibile de a fi supuse violentelor sexuale iar
femeile supuse violentelor sexuale sunt considerate a fi dezonorate fiind, pe

18 Diana Y. Vitoshka, The Modern Face of Honor Killing: Factors, Legal Issues, and
Policy Recommendations, 2010, p. 22.

19 Pentru mai multe detalii asupra caracterului conflictului armat din Siria, a se consulta
Laurie R. Blank, Geoffrey S. Corn, The Law of War’s Essential Role in Containing Brutality:
Syria’s Painful Reminder, Global Policy Essay, 2013, p. 1-10.
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cale de consecinta, pasibile a fi supuse crimelor de onoare. Literatura de
specialitate?® remarca faptul ci violurile comise asupra femeilor in situatii de
conflict armat au generat crime de onoare din cauza perceptiei comunitatii
asupra actelor de viol comise asupra femeilor; perceptia este configurata in jurul
credintei potrivit careia femeia — prin atitudinea sa provocatoare — a determinat
violul. Trebuie sa precizam ca starea de conflict armat nu este determinantul
principal al configurarii perceptiei comunitatii arabe conform careia victima
(femeia) este responsabila pentru producerea violului. Perceptia sociald in
temeiul careia femeia este responsabilizatd pentru agresiunile sexuale care se
produc asupra sa exista in comunitatea araba si Thainte de momentul martie
2011 cénd s-a instaurat starea de conflict armat in Siria. Cu toate acestea, nu
putem tagadui faptul ca starea de conflict armat este catalizatorul violurilor si
abuzurilor sexuale asupra femeilor din cauza conditiilor pe care le presupune
(arestari, integrogari, tortura aplicate populatiei feminine). Din aceasta rezulta
si cresterea numarului de crime comise din considerente de mentinere a onoarei
si identitatii comunitatii de apartenenta.

Repercusiunile interdependentei dintre abuzuri sexuale si crimele de onoare
n contextul conflictului armat din Siria sunt evidentiate la nivel legal. Doctrina®!
retine initiativele legale formulate de Consiliul de Securitate al ONU sub forma
rezolutiilor in scopul contracararii violentelor sexuale asupra femeilor si a
crimelor de onoare. Rezolutiile S/RES/1888 (2009), S/RES/1889 (2009) si
S/RES/1960 (2010) introduc problema violentelor asupra femeilor si copiilor pe
agenda autoritatilor publice, atragand atentia acestora din urma asupra obligatiei
de a crea conditiile necesare respectarii drepturilor femeilor si copiilor Tn situatii
de conflict armat. Tn acelasi spirit, la nivel national, au fost operate modificiri
asupra institutiei crimelor de onoare astfel incat fenomenul sa fie controlat chiar
si sub coordonatele conflictului armat. Decretul legislativ nr. 37 emis la 1 iulie
2009 a modificat art. 548 C. pen. sirian eliminand exonerarea penald in favoarea
faptuitorului crimelor de onoare si stabilind in sarcina acestuia o pedeapsa de cel
putin 2 ani de inchisoare. Amendamentul legal adus prin Decretul-lege nr. 37/2009
imbunatateste conditia femeilor victime ale crimelor de onoare prin faptul ca

20 Seeking Accountability and Effective Response for Gender Based Violence Women:
Women’s Inclusion in the Peace Process MADRE and the International Women’s Human
Rights (IWHR) Clinic the City University of New York (CUNY) School of Law, and the
Women’s International League for Peace and Freedom (WILPF) in March 2013, p. 1-23.

21 Violence Against Women In Syria: Breaking The Silence, Briefing Paper Based on an
FIDH assessment mission in Jordan in December 2012, p. 17.
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elimind cultura impunitatii care subzista sub egida fostei reglementari penale in
materia crimelor de onoare. Cu toate acestea, modificarea legislativa este super-
flua dat fiind faptul ca eliminarea culturii impunitatii este realizatd eminamente la
nivel formal. Sesizand aceasta limita legala, a fost adoptat Decretul nr. 1 din
3 ianuarie 2011 care stabileste pedeapsa pentru comiterea crimelor la 7 ani de
inchisoare?. In contextul conflictului armat desfasurat in Siria, au fost luate Tn
considerare, spre a fi modificate, prevederile referitoare la situatia copiilor. Legea
nr. 11/2013 referitoare la modificarea Codului penal in privinta implicarii copiilor
in ostilitati stabileste in primul articol modificarile aduse art. 488 inserand urma-
toarele cerinte: (1) oricine recruteaza un copil sub varsta de 18 ani in scopul de a
il implica in ostilitati sau in acte relationate ostilitatilor precum portul de arme,
echipamente, munizie sau transportul, implantarea de explozibili sau utilizarea sa
la punctele de verificare sau de supraveghere (...) sau utilizarea sa ca scut uman
sau pentru a asista faptuitorii sau serviciile faptuitorilor, precum si implicarea sa
in orice acte de ostilitate, va fi pedepsit cu munca silnica pentru 10-20 de ani gi
cu o amenda cuprinsa intre 1 si 3 milioane de lire siriene; (2) pedeapsa men-
tionata in paragraful anterior este sporitd la munca silnica pe viata daca actul
comis determind dizabilitati permanente copilului sau daca acesta este abuzat
sexual sau 1i sunt date droguri sau substanse psihotrope iar pedeapsa se trans-
forma in pedeapsa capitala daca acea crima determina moartea unui copil.
Influenta conflictului armat din Siria asupra ponderii crimelor de onoare a
fost determinata de preexistenta unui climat de violenta bazata pe criteriul gen la
nivel national. Doctrina® observa faptul ci situatia aferenti conflictului armat din
Siria nu se distinge de celelalte situatii de conflict din punctul de vedere al
violentei indreptate impotriva femeilor, fiind utilizat violul ca arma de razboi in
scopul de-constructiei identitatii comunitatii atacate. Particularitatea violentelor
sexuale asupra populatiei feminine generate de conflictul armat rezida in aceea ca
de-constructia identitatii feminine in lumea araba consta, in primul rand, in
negarea castitatii feminine iar rezultatul de-constructiei identitare echivaleaza cu
riposta comunitatii concretizatd in crimele de onoare. Diferenta intre situatia
femeilor siriene supuse crimelor de onoare inainte de izbucnirea conflictului si

22 Pentru mai multe detalii, a se consulta Amnesty International, Syria. End human Rights
Violations in Syria. Amnesty International Submission to the UN Universal Periodic Review
12th Session of the UPR Working Group, 2011, p. 12.

23 United Nations Committee To End All Forms Of Discrimination Against Women
(CEDAW) 58t Session, Geneva, Switzerland, July 2014, p. 29.
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situatia acestora dupa izbucnirea conflictului consta in aceea ca, ulterior instau-
rarii starii de conflict, acte precum arestari, interogari, ale populatiei feminine
sunt susceptibile sa creasca suspiciunea in privinta incélcarii codului de conduita
al femeilor prin pierderea castitatii — fapt care conduce la savarsirea de crime pen-
tru salvarea onoarei familiei si a comunitatii. Cu alte cuvinte, actele de arestare,
interogare, torturare a populatiei feminine sunt prezumate a fi strans legate de
supunerea femeilor la abuzuri sexuale de catre autoritatile publice. Alegatiile
asupra abuzurilor sexuale comise asupra femeilor aflate in stare de detentie sunt
suficiente pentru ostracizarea femeii abuzate, devenind irelevantd circumstanta
lipsei consimgamantului victimei. Cu privire la cea din urma cerinta poate exista o
circumstantiere dupa cum ne raportam la starea sociala existentd inainte de
izbucnirea conflictului, respectiv la situatia existentd ulterior instaurarii starii de
conflict. Daca inainte de izbucnirea conflictului, comunitatea considera ca abu-
zurile sexuale comise asupra victimelor de gen feminin erau determinate de
atitudinea provocatoare a victimei, ulterior izbucnirii conflictului, prezumatul
consimtamant al victimei si prezumata stare de provocare indusa de victima devin
fragile avand in vedere faptul ca este cunoscut, la nivelul comunitatii, compor-
tamentul abuziv al beligerantilor (fie acestia reprezentanti ai Guvernului,
reprezentanti ai Statului Islamic sau reprezentanti ai fortelor de opozitie). Desi
conduita abuziva a fortelor beligerante este notorie, precum si scopul acesteia
(de a controla populatia civild), comunitatea isi pastreaza nealteratd convingerea
potrivit careia crimele de onoare constituie remediul potrivit pentru sanctionarea
pierderii castitatii feminine. Suntem de parere ca o astfel de conduita sociala este
construitd in jurul unei doctrine sociale statice asupra modului de percepere al
culturii. Comunitatea araba si, implicit, comunitatea siriana, adoptd o concep-
tualizare statica asupra culturii, urmarind aceleasi repere culturale indiferent de
modificarea situatiei sociale. Viziunea statica asupra culturii conduce la solutii
sociale nedrepte — acestea evidentiindu-se mai ales in situatia in care observam
aplicarea crimelor de onoare asupra femeilor supuse abuzurilor sexuale din partea
beligerantilor. Tn urma declansarii conflictului armat din Siria, femeile siriene
sunt supuse unei duble limitari a drepturilor lor: (1) pe de o parte, mentinerea
viziunii statice asupra culturii prolifereaza, in comunitatea siriand, o atitudine de
subordonare a femeii si de culpabilizare a acesteia pentru violentele sexuale la
care sunt supuse indiferent de modificarea situatiei sociale (existenta conflictului
armat); (2) pe de alta parte, fortele beligerante exploateaza situatia codului de
onoare impus pe filiera patriarhala si exercitd violente sexuale asupra femeilor
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detinute 1n scopul slabirii puterii de rezistenta a adversarului, dar si in scopul de-
constructiei identitatii comunitatii adverse.

Concluzii

Crimele de onoare reprezinta o realitate juridica proprie lumii arabe ce deriva
din relativismul cultural (in cazurile studiate, crimele de onoare sunt mentinute
prin structuri de gandire patriarhalda completate si sustinute de dogmele religiei
islamice); realitatea culturalo-juridica a crimelor de onoare suprima drepturile
femeilor si ne conduce la constarea conform careia in prezent, ocrotirea dreptu-
rilor femeilor prin consacrarea principiului egalitatii Tntre sexe este un proces
limitat din cauza prevederilor culturale. De asemenea, starea de conflict armat
existenta in Siria produce modificari in statutul juridic al femeilor prin aceea ca
favorizeaza producerea crimelor de onoare pe fondul utilizarii violentelor sexuale
ca si arma de razboi. Introducerea notiunii transplantului legal in analiza emer-
gentei, la nivelul statelor arabe, a institutiei crimelor de onoare, determina o alta
constatare conform careia, incriminarea uciderii femeilor pe considerente de
onoare a fost preluatd din legislatia statelor vestice in scopul ralierii statelor arabe
la standardele legale impuse de statele vestice. In prezent, mentinerea crimelor de
onoare, este posibila gratie culturii arabe — centrata pe conservarea identitatii
(patriarhale) a comunitatii si infrangerea drepturilor femeilor. Informatiile expuse
in lucrarea noastra converg catre urmatoarele idei: (1) incriminarea crimelor de
onoare 1n statele arabe a raspuns la o realitate sociald indeniabild in temeiul careia
femeile sunt subordonate barbatilor, fiind totodata pastratoarele unui cod al
onoarei derivat din normele patriarhale; (2) incriminarea crimelor de onoare prin
legislatia statelor arabe nu are scopul sanctionarii faptuitorului crimelor de
onoare, ci are scopul crearii unui cadru legal care sa asigure exonerarea/atenuarea
raspunderii penale a faptuitorului; (3) crimele de onoare- ca institutie juridica de
sine stitatoare- au fost reglementate cu scopul de a raspunde unor cutume statice
care contravin drepturilor omului insd rezultatul a fost contrar celui protejarii
drepturilor femeii ca drepturi ale omului. Principala modalitate de valorificare a
ideilor expuse in prezentul studiu rezida in sublinierea realitatii actuale in dome-
niul drepturilor omului: cultura este, in continuare, un factor de limitare a dreptu-
rilor femeii ca drepturi ale omului iar modificarea legislativa in sensul consoli-
darii sistemului de sanctiuni penale in materia crimelor de onoare trebuie sd fie
precedata de o modificare in tiparele mentale si comportamentale individuale si
comunitare.
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As mentioned in the literature, the private sector is the second element
composing the heritage of local communities, which is made up of movable and
immovable property which is not public domain thereof or of any state or
belong to other topics right (natural and legal persons of private law). In other
words, alongside the public sector, private sector constitutes the second part of
the administrative area, which includes goods subject to the rules of common
law, unless the law provides otherwise.

The usefulness of such notions, designating some form of private property is
generated by the fact that there are some exceptions to the common law regarding
the legal regime of private property owners having as state or administrative-
territorial units®. Also, do not ignore the traditional considerations. In ancient
legal literature is shown that the private domain of the administration also
compounds movable and immovable assets which are not directly affected by an
general interest?.

In other order of ideas, both state and local collectivities, may be holders of
the right to private property as a consequence of the fact that a legal person of
public law may be legal person of private law®. The state and administrative-
territorial units also holds the quality of subjects of private property right.

Although art. 136 paragraph 2 of the Constitution as well as art. 127
paragraph 3 of the Constitution, stipulate that public property belongs to the
state or administrative-territorial units, we can not say that these matters of
public law can not be and a right to private property. This, on the one hand. On
the other hand, provisions of the organic law refers directly to the private

! E. Chelaru, Administrarea domeniului public si a domeniului privat, ed. a II-a,
Ed. C.H.Beck, Bucuresti, 2008, p. 118.

2 E. D. Tarangul, Tratat de drept administrativ roman, Tipografia Glasul Bucovinei,
Cernauti, 1944, p. 355.

3 V. Stoica, Drept civil. Drepturile reale principale, Ed. Humanitas, Bucuresti, 2004, p. 406.
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domain of state and administrative-territorial units, so to the private property of
those subjects of law.

We will use thus as shown in title of this paragraph — the notion of private
domain, to designate all property, movable and immovable, that create the
private property subject of administrative-territorial units®.

In this regard, according to art. 5, paragraph 3 of the Moldovan Law on
state-owned land and demarcation of their private domain of the village
(commune), city (municipality) to: a) non-privatized land near privatized or
private objectives, excluding those related to unfinished constructions and land
on targets in fund uninhabitable buildings leased if not part of the public
domain; b) non-privatized land near the buildings and other structures given in
private property in the account of value shares, under the law on privatization;
c) land near municipal enterprises if they are not in the public domain; d) non-
privatized lands of fruit-growing associations; e) non-privatized lands of grape-
growing associations, if not part of the public domain and f) other land acquired
for the administrative-territorial unit if they are not intended for public use.

In turn, the Law no.436/2006, provides in art. 76 that the private domain of
the territorial administrative unit belonging goods, as prescribed by law, are not
transferred to the local or district public interest, if happens. Other goods,
acquired under the law, by the administrative-territorial unit can be a part from
the private sector. Goods of the private domain of the administrative-territorial
unit are alienable, prescriptive and noticeable, with the exceptions set out by law.

The same are the rules and laws of Romania. Thus, Article 6 of the Law
n0.18/1991 on the land fund, has the private domain of the state and that of the
communes, towns, municipalities and counties is composed of lands, other than
those which, by their nature or destination of the law they are a part of the
public domain of the persons listed under their property or entering into the
ways and means provided by the law. He is subject to the provisions of
common law, if the law does not provide otherwise.

And Law no.215/2001 on Local Public Administration provides that the
private domain of administrative-territorial units consists of movable and
immovable property other than public domain, entered owned by rules laid down
by law. They are subject to the common law if the law does not provide otherwise.

Also we note that the art. 859 paragraph 2 of the Romanian Civil Code
provides that in addition to property that is exclusively public property object,

4 C. Birsan, Drept civil. Drepturile reale principale in reglementarea Noului Cod Civil,
Ed. Hamangiu, Bucuresti, 2013, p. 60.
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other assets owned by the state and administrative-territorial units, belong
where appropriate — either in the public or the private domain of them, but only
if they were, in turn, acquired by one of the ways provided by law.

It follows, therefore, that the organic legislator, both the Romanian and the
Moldovan, established that in the contents of the private domain of villages,
communes, towns, municipalities, districts and counties — enters all goods that
are not declared expressly by local public domain. Thus, it indicates that any
asset belonging to the public domain of local interest can not be found or can
not enter the private domain of the administrative-territorial unit (following the
downgrading procedure of course).

Of all these legal texts, we can draw the following conclusions:

a) along with public domain — exists a private domain, i.e. an amount of
rules governing private goods and derogating from the common law;

b) this derogatory (exorbitant) regime, consists of a sum of exceptions, and
not in an administrative regime of principle®. The rule remains, therefore,
common law (i.e. civil/private law);

¢) derogations should be legal.

We can affirm that the private domain of the administrative-territorial unit
includes those movable or immovable goods that are not affected by an general
interest and are under juridical regime of private law®.

Yet why it was necessary to put local or state assets under the two forms of
ownership, or why all these goods do not belong to public property? In response
to this question, Professor Emil Bilan’ believes that not all holders of such
goods are strictly and directly linked by their nature or by destination for use, or
to satisfy the public interest. There are state property, local property and a
category of goods which function is to mantain public entities working, not

5 In the view of Professor Ovidiu Podaru, the notion of exorbitant (which exceeds fair
measure) means any rule derogating from private law. Thus seen, the very administrative law
based on the principle of inequality parties to a legal relationship of a nature (principle which,
in turn, is based on another one of pre-eminence of the public interest against private interest),
representing an amount of rules exorbitant. Of course, returning to the explanation given
exorbitant term, we see that everything is relative: of course, just as private measure is outdated
by administrative rules; for if they will report on the fair administrative action, things seem
normal and natural. — O. Podaru, Drept administrativ, vol.ll, Drept administrativ al bunurilor,
Ed. Hamangiu, Bucuresti, 2011, p. 115.

6 C. Manda, C.-C. Manda, Dreptul colectivititilor locale, Ed. Lumina Lex, Bucuresti,
2002, p. 438.

" E. Bilan, Drept administrativ al bunurilor, Ed. C.H.Beck, Bucuresti, 2007, p. 127.
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being for public use, immediately, their participation in the general interest
being indirect, auxiliary or goods used or intended to serve this interest. Private
domain can thus be understood as the antechamber or public domain reserve, in
it being found goods which by their nature will become household/public
interest, or goods that due to physical degradation can not fulfill such missions
and must scrapped.

At the same time, the private domain has an important role in achieving
administration revenue, through its exploitation may be achieved significant
budgetary resources®.

What, therefore, are assets that make up the private domain? At the level of
principle, things should be simple: concerning immovable property, the private
sector includes them all the utilities are not affected directly, so no public use or
public service. As regards the movables includes both the tangible (office
furniture, computer networks, etc.) and the intangible (stocks and bonds of state
and administrative-territorial units)®.

Concluding, the private domain involves three simple rules:

a) has a patrimonial, financial function;

b) is subject to a legal regime of private law;

c) disputes concerning the private domain are the competence of the common
law courts.

In a liberal society, private property of public persons is not an anomaly.
All property of public persons, so those of the private sector, compete to satisfy
the public interest: they help the administration to execute missions. The
participation of the private domain property of public persons in the general
interest explains that these goods are mainly governed by private law, being
applied to them, to some extent, and public law. Indeed, private domain regime
should not be confused with that of private property. The difference in the end,
is that the private domain regime is not characterized by essentially
individualistic dimension. When the administration operates his private domain,
it remains animated by concern for the general interest, as in all his other
actions. In those circumstances, if the private sector is dominated by applying
the rules of private law, he remains subject, by exception, the public law. These
exceptions happen frequently, or indeed, managing administration of theprivate
sector is the only recognized to act as a private person.

8 E. Bilan, Drept administrativ al bunurilor, Ed. C.H.Beck, Bucuresti, 2007, p. 127.
° 0. Podaru, op. cit., p. 116.
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The concept of the legal regime of private domain evokes the set of rules
applicable to goods belonging to the private domain and legal relations arising
between the holders of these assets and third parties.

As a general rule, state doctrine, the legal regime of the private domain
property is the common law'°. However, application of the common law does
not exclude the existence of differentiating features of the property assets
belonging to private individuals'®. The private domain presents a collection of
specific rules derogating from the common law, which means that it is
submitted simultaneously by a system of power, predominantly in relation with
the common law. We determine that on the private domain goods of local
collectivities applies a special domain regime, because simple constatare that a
part of goods that compounds private domain of administration can make the
object of civil circuit is not enough for considering common law as an
applicable juridical regime by principle for all these goods, in the conditions in
which they are achieved and are alienated with specific methods or
transfigurated by formalism, they are managed in the public interest and with
the help of public power*2,

In the inter-war doctrine, occurred more views on the legal regime of
private property assets. The differing views are that private domain goods,
unlike those in the public domain, are susceptible, alienable and prescriptive.
Other views supported that goods are not affected in the private-public service
of general interest and a general purpose, not being subject to a special legal
regime, but the common law?®3,

The regime of legal protection of private property rights is the same,
irrespective of ownership. As highlighted in the literature!®, the state private
domain consists generally of goods that the state owns as any private landlord,
he just use them, which produce income and that usually can estrange. These
goods are not damaged for public use. They are distinguished from private
household than in that their owner is the state, county, township, instead of
being an individual.

Under art. 44 paragraph 2 of the Romanian Constitution, private property is
guaranteed equally by the law, irrespective of its owner. Corroborating art. 46

10 E. Chelaru, op. cit., p. 123.
11 E. Balan, op. cit., p. 129.
2.0. Podaru, op. cit., p. 148.
13 E. Balan, op. cit., p. 129.
14 Ibidem, p. 129-130.
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Paragraph 1 and art. 127 paragraph 2 of the Moldovan Constitution, the state
guarantees everyone the right of property as requested by the owner, they do
not contradict the interests of society, while ensuring its claims.

The special situation of the public domain holders of public authority will
make its mark on the way they exercise the attributes of property over their
private domain goods, thus manifesting a number of features, constraints,
limitations, that an individual does not have, it has features that give content to
the regime field®,

Besides the fact that in terms of general legal regime of private property,
the goods are alienable and limited, because of public policy or other reasons,
the goods of the private sector, including those of the local authorities, may be
moved only under restrictive conditions, can not be acquired, held or disposed
of, except under special laws.

The sphere of private property is very large, so on this subject and on its
threads. Indeed, in terms of goods that may be object of private property,
remember the principle that any good can be the object of this right except assets
which form exclusively public property'®. Recall that, according to art. 553
paragraph 1 of the Romanian Civil Code, objects of private property rights can be
all goods for private use belonging to individuals, under private or public law,
including goods that make up the private domain of the state and of its counties.
Similarly, according to art. 296 paragraph 1 of the Civil Code of the Moldova,
property belonging to the State or administrative-territorial units are part of the
private sector whether by law or as stipulated by law, are not in the public domain.
As for private property rights issues, as we have shown, they can be natural
persons, legal persons of private law!’, state and administrative-territorial units.

Because of their importance, as well as consideration of general interests,
social, exercise of the right of private ownership of certain categories of goods
may be subject to special rules of the legislature. We consider some special
regulations for limits to the exercise of the right to private property'®, which,
however, not infrequently overlap, but establishes a special legal regime for

15 E. Bilan, op. cit., p. 129-130.

16 C. Birsan, op. cit., p. 102-103.

17 As the forms of legal entities, look at art. 55-59 from Codul civil al Republicii Moldova
and art. 190 from Codul civil roman.

18 The most important classification of limits of ownership is within material and juridical
limits, ultimately can be legal limits, judicial limits and conventional boundaries. Can be
considered and other limits. For details, see C. Birsan, op. cit., p. 62-101.
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certain categories of goods. Failure to comply can attract the application of
certain sanctions, either administrative or civil®®.

The special legal regime applicable to private domain property relates to
methods of acquisition, purchase, alienation conditions etc.?°

From the above analysis, we find the following conclusions about the legal
status of private domain of local goods:

a) Local collectivities private domain consists of movable and immovable
goods, belonging to local collectivities and as individuals exert on them, under
common law, attributes of property rights;

b) The goods may be sold to the private domain, that means they are
alienable;

c) Private property assets can be acquired by individuals via usucapio or
possession in good faith, that means they are prescriptive;

d) Private property goods shall be equally protected by law, irrespective of
its owner, the state or administrative-territorial unit, as holders of the goods in
the private sector, benefit, with some exceptions, the same level of protection as
individuals of private law that holds the private property right;

e) The goods of the private domain are incesibile, blurred, or for the claims,
creditors of the local collectivities may not use tracing by the path of immediate
execution. In other words, although common law rules apply, these goods can
not serve the creditors. This feature is a derogation from the principle of civil
law, according to which in civil relations, the debtor warrants with his mobile
and/or stationary goods — debt to his creditors?.

In this regard, the doctrine states that the issue of tracing the goods that make
up the administrative area, can not be made, because the solvency of local
authorities is presumed??, and the debts of these topics of administrative law shall
be paid or liquidated by the application of special legal provisions with financial
character, excluding the rules of the common law relating to forced pursuit?,

Private domain of local collectivities goods can not be alienated by legal
acts with free of charge status, not even given in payment. Pending the entry
into force of NCC Romania, there was a single exception, determined in art. 17

19 C. Birsan, op. cit., p. 103.

20 E, Balan, op. cit., p. 130.

2L C. Manda, C.-C. Manda, op. cit., p. 441-443.

22|, Giurgiu, Domeniul public, Seria Repere Juridice, Ed. Tehnica, Bucuresti, 1997, p. 67.

23 S. Zilberstein, V. M. Ciobanu, Drept procesual civil. Executarea siliti, Ed. Lumina Lex,
Bucuresti, 1996, p. 243-250.
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of Law no. 213/1998 (article now repealed) — state and administrative-territorial
units could give certain immovable assets from their patrimony for free use, for
time-limited period, to non-profit legal persons, performing charitable or public
utility or public service.

Currently the right of free use finds refuge in art. 874 in conjunction with
art. 866 of the Romanian Civil Code, according to which, like the public
property, can be constituted in administrative law, concession rights and the
right to use free of charge, holders being institutions of public use.
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Introduction

Processes such as economic development and the trend of globalization and
economic unification of markets, is potentially the most unexpected, such as
tightening struggle "without arms™ between customers and traders to monopolize
employment as a significant market share.

The development of production of goods and services directly related to the
growth requirements of the standard of living of all people on the planet have
led to the removal of protectionist barriers previously imposed by industrialized
countries. Economic and trade relations competition are regulated by complex
legal provisions, with national and international standards need to always create
increasingly more complex, including sanctioning illegal practices promoted by
some participants in economic life.
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1. European Community and globalization

The European Union conceives itself as much more than a market. According
to the former President of the Commission, Jacques Delors, "European societies
were more than markets, citizenship is more than more than the government
consumption and economic operators".

The European Union is a social model extended by having to contribute to
the development of its new powers, as a global actor, to pressure the rules in
respect of the global players in general. According to a statement by Romano
Prodi — another former chairman of the Committee in 2001, "poverty can not be
solved by less globalization, but we need more"?.

There is a causal relationship between globalization, conceived as an
economic process, and integration. The European Union is a necessary response
to the inexorable integration of capital. The idea for a close union, cohesion, is
strengthened. But globalization can be conceived as a series of multidimensional
processes that reduce separation from the rest of Europe, can broaden access to
European actors and transforming Europe into a global space.

European Union functions as an intermediary who negotiates in order to
reduce tensions generated by globalization cleavages within or between nation
states. It should not be seen as just an aggregation of national states with an
internal motor of integration but also as an entity that helps accelerate the
institutionalization of international and global governance instruments.

The European Union is one of the most important actors in the area of
multilateral trade negotiations and is a frequent supporter of the World Trade
Organization. Since 1998, the E.U. became the largest trade player, with 21% of
global exports of goods.

Increasing economic integration internationally known phenomenon in
general, provide many economic opportunities.

E.U. companies gain easier access to new and expanding markets, funding
sources and technological resources. Consumers in the European Union enjoy a
greater variety of products at lower prices. This opens the prospect of obtaining
EU potentially significant gains in terms of productivity growth and real wages.
The European Commission estimates that about one-fifth of rising living
standards in the EU 15 over the last 50 years, due to globalization. This is why
U.E. judgment ruled in favor of greater economic openness. Its trade policy is
an important instrument of orientation towards global trade liberalization.

! http:/Avww.academia.edu/11365848/Iulian_Boldea_Editor_Globalization_and Intercultural
Dialogue._Multidisciplinary_Perspectives._Section_Political _Sciences
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Identifying an appropriate solution to the phenomenon of globalization can be
seen as part of more complex challenge faced by dynamic economies — namely to
successfully cope with structural economic change.

To reap the benefits of globalization, it must be going through the process
of adjustment as factors of production — such as investment capital — move from
activities and firms that can not handle the pressure fierce competition from
those who know how to take advantage of this.

Although it has been shown that globalization is generally associated
phenomenon of redundancy, adjustment of economic structures requires really
costs resulting from the transfer of resources between businesses and activities.
The labor markets, capital and products are rigid, the structural adjustment is
more costly and difficult, which may be strongly felt, at least in the short term
in certain sectors and regions where they are concentrated.

The political challenge is to turn the potential benefits of globalization into
real gains, while at the same time, social costs. Measures to improve the
functioning of EU markets and to boost innovation performance will help reduce
the duration of the adjustment, while some active steps, such as those funded by
the European Globalisation Adjustment Fund, will support affected workers.

In addition to these internal issues, there are also significant external
challenges with which the EU face and that require political solutions, such as
encouraging global trade and maintaining Europe's position as the main global
trading bloc; managing immigration as a source of labor in response to the
aging population and the advantage for development; Maintaining U.E. the
source and destination for foreign direct investment; Tackling the imbalances in
the global economy in partnership with other countries.

The European Commission plays an important role in developing a
coherent political strategy to meet the challenges posed by globalization. It
examines closely the major trends in world trade and investment flows and
performance of the EU in this case. It also systematically examines the impact
that globalization has on the economic performance of EU and provide policy
advice based on the results of this analysis?.

2. Effects of globalization on competition law
The globalization of trade and the creation of a global economy have raised
both the operation of the competition law and the competence of national

2 http://ec.europa.eu/economy_finance/international/globalisation/index_ro.htm
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authorities to act in cases of unfair competition with foreign element. These
situations are becoming more common in the context of the increasing number
of international mergers. The European Union is one of the promoters of
competition law need to be unified by proposing bilateral agreements between
Member States regarding compliance with the rules governing the relations of
competition®.

At European level, we can say that there is no unified legislation on legal
relations in the sphere of competition. This, despite the fact that European states
faced with the same threats in this field — cartels or fixed prices between
competitors.

There is, however, a trend towards unification of legislative principles
found in the American system with the European system, in particular with
regard to antitrust policies. This common system has been adopted but the
WTO nor any other international organization parallel.

The doctrine, still retain divergent views on the legal acts regulating legal
relations of competition law, but there are a number of bills to unify
international competition law®.

Perhaps the most pressing question in this area is whether globalization
legislative system in terms of competition will be a viable solution, an answer
to the globalization of economic markets. Undoubtedly, it is a goal. Different
levels of development of countries of the world, and differences in national
legal systems are challenges with respect to this goal®.

3. Community competition policy

Equally important for the creation of the Single European Market is
competition policy. It would not make sense if competition between companies
Member States would be limited by restrictive agreements and cartels.

The internal market is inconceivable without competition policy to
encourage economic efficiency by creating an environment conducive to
innovation and technological progress, to protect consumer interests by
allowing them to buy goods and services in optimum conditions and to prevent

3 B.J. Rodger — Competition Policy, liberalism and globalization: a European perspective, THE
COLUMBIA JOURNAL OF EUROPEAN LAW, 2000, http://www.cjel.net/print/6_3-rodger/

4 E. Engle — The Globalization of Antritrust and Competition Law, 2012, http:/papers.ssrn.com
/sol3/ papers.cfm?abstract_id=2084218

5 B.J. Rodger, op. cit., http://www.cjel.net/print/6_3-rodger/
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possible anti-competitive practices of commercial, private companies and
national authorities.

Ensuring equal conditions generated positive results for consumers and
lower rates for telephone services, access to a greater number of people to air
and are able to buy a car in an EU Member State which has the lowest prices on
the market®.

The very idea of competition policy is a feature of Community law.
Competition rules must be applied and interpreted in a manner finalist or
ideological. They build great objectives assigned Treaty by its editors. This
interpretation is consistent finalist Community authorities. To economic savings
realized between Member States and purpose of economic and social cohesion
of the Community bring out their case.

Competition rules are not servicing business, but in the service market.
They come into action when competition is restricted or distorted the market.
This is the idea of competition practicable, efficient, depending on the
economic and legal context and is not an ideal atomised competition.

Caring for joined up common market, to achieve economies of Member
States interpretation has been affirmed since 1967. However, it was achieved
only in a prudent and progressive. The Commission omits to show that it occurs
every year in the sectors becoming more sensitive.

As they say European construction, new targets have been integrated into
the interpretation of the competition rules, which allow today a symbiotic goals
far different, if not opposite. It can, therefore, mention the protection of
consumers' technical progress, environmental protection and promoting small
and medium enterprises. Also included are sustainable level of employment
increased labor and high social protection. In short, like all other Community
policies, competition policy seeks to increase economic prosperity and welfare
of European citizens within the Union’.

Conclusions

The effects of globalization can be observed in terms of the legal orders and
rules of which they are composed. We have here the trend towards unification
of legislative principles found in the American system with the European

6 A. Gheorghiu — Politica in domeniul concurentei, a se vedea https:/serviciijuridicefirme.
wordpress.com/2013/03/07/502/

T A. Fuerea, Drept comunitar al afacerilor, ed. a ll-a revizutd si addugitd, Ed. Universul
Juridic, Bucuresti, 2006, p. 188-189.
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system, in particular with regard to antitrust policies, reference is American
legislation in this area.

Another important aspect is the tendency to pecuniary sanction acts of
unfair competition, to the detriment of other forms of liability — criminal or
administrative, imposition of fines but significantly high.

Comepetition policy of the European Union follows the trend of unifying the
rules by creating and perfecting legal instruments applicable to common current
for mitigation and prevention of the effects of unlawful competition.
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Introducere

Procese precum dezvoltarea economica si tendinta de globalizare si unifi-
care a pietelor economice, poate avea efecte dintre cele mai nebanuite, cum ar fi
indsprirea luptei ,fara arme”, intre agentii economici pentru acapararea
clientelei si a ocuparii unei cote de piatd cat mai semnificative.

Dezvoltarea productiei de bunuri si servicii, in directa legatura cu cerintele de
crestere a nivelului de trai a tuturor oamenilor de pe planetd, au dus la inlaturarea
barierelor protectioniste impuse anterior de tarile puternic industrializate.

Raporturile de concurentd economicad si comerciald sunt reglementate prin
prevederi legale complexe, existand la nivel national, dar si international nece-
sitatea de a crea mereu norme din ce in ce mai complexe, care sa includa sanctio-
narea practicilor ilegale promovate de anumiti participanti la viata economica.
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doctorale si postdoctorale Orizont 2020: promovarea interesului national prin excelenta,
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1. Comunitatea Europeana si globalizarea

Uniunea Europeana se concepe pe sine ca fiind mult mai mult decat o piata.
Conform afirmatiei fostului presedinte al Comisiei, Jacques Delors, ,, societdtile
europene erau mai mult decat piefe, cetarenia e mai mult decat consum si
guvernarea mai mult decat agentie economica”.

Uniunea Europeana reprezinta un model social extins, prin faptul de a contri-
bui la dezvoltarea noii sale puteri, ca actor global, pentru a face presiuni asupra
normelor Tn ceea ce Ti priveste pe actorii globali, Tn genere. Conform unei
afirmatii a lui Romano Prodi — alt fost presedinte al Comisiei, in 2001, ,,problema
saraciei nu poate fi rezolvata prin mai putina globalizare, ci avem nevoie de mai
multa”?.

Exista o relatie cauzala intre globalizare, conceputd ca un proces economic,
si integrare. Uniunea Europeana este un raspuns necesar fata de integrarea ine-
xorabila de capital. Ideea pentru o uniune stransa, coeziva, este Intaritd. Dar,
globalizarea poate fi conceputa si ca 0 serie de procese multidimensionale, care
reduc separarea Europei de restul lumii, largind orizontul pentru posibilitatea de
acces a actorilor europeni si transformarea Europei intr-un spatiu global.

Uniunea Europeana functioneaza ca un intermediar care negociaza cu scopul
de a reduce tensiunile generate de clivajele produse de globalizare, in interiorul
sau intre statele nationale. Ea nu trebuie vazutd doar ca o agregare de state
nationale cu un motor intern al integrérii, ci si ca 0 entitate care contribuie la ac-
celerarea institutionalizarii instrumentelor internationale si globale de guvernare.

Uniunea Europeana este unul dintre cei mai importanti actori in negocierile
de comert multilaterale si este un frecvent sustindtor al Organizatiei Mondiale a
Comertului. Inca din 1998, Uniunea Europeani devenise cel mai mare bloc de
comert global, cu un procent de 21% din exporturile globale de marfuri.

Cresterea gradului de integrare economica la nivel international, fenomen
cunoscut, in general, ofera multe oportunitati in plan economic.

Tntreprinderile din U.E. dobandesc mai usor acces la noi piete aflate n
expansiune, la surse de finantare si la resurse tehnologice. Consumatorii de pe
teritoriul Uniunii Europene se pot bucura de 0 mai mare varietate de produse, la
preturi mai mici. Acest lucru 1i deschide Uniunii perspectiva de a obtine,
potential, castiguri semnificative in termeni de crestere a productivitatii si de
salarii reale. Comisia Europeand estimeaza ca aproximativ o cincime din

L http:/;www.academia.edu/11365848/Iulian_Boldea_Editor_Globalization_and_Intercultural _
Dialogue._Multidisciplinary_Perspectives._Section_Political_Sciences
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cresterea nivelului de trai in Europa celor 15, in ultimii 50 de ani, se datoreaza
globalizarii. Acesta este motivul pentru care U.E. s-a pronuntat cu hotarare in
favoarea unei mai mari deschideri economice. Politica sa comerciala constituie
un instrument important de orientare catre liberalizarea comertului mondial.

Identificarea unei solutii adecvate pentru fenomenul globalizarii poate fi va-
zutd ca facand parte din provocarea mai complexa cu care se confruntd econo-
miile dinamice -, si anume aceea de a face fatd cu succes schimbarii economice
structurale.

Pentru a putea culege roadele globalizarii, se impune parcurgerea etapelor
unui proces de adaptare, pe masura ce factorii de productie — precum capitalul
de investitii — trec de la activitatile si intreprinderile care nu pot face fata
presiunii concurentei acerbe la cele care stiu sa profite de aceasta.

Cu toate cd s-a demonstrat cd globalizarea nu este asociatd fenomenului
general al disponibilizarii, ajustarea structurilor economice presupune, intr-adevar,
costuri care rezulta din transferul resurselor intre intreprinderi si activitati. Cu cat
pietele muncii, capitalurilor si produselor sunt mai rigide, cu atat ajustarea structu-
rala este mai costisitoare si mai greu de realizat, lucru care se poate resimti
puternic, cel putin pe termen scurt, in anumite sectoare si n regiunile unde acestea
sunt concentrate.

Provocarea politicd este aceea de a transforma eventualele beneficii ale
fenomenului globalizarii in castiguri reale, reducand, n acelasi timp, costurile
sociale. Masurile de imbunatatire a functionarii pietelor U.E. si de stimulare a
performantelor Tn materie de inovare vor contribui la reducerea duratei proce-
sului de ajustare, in timp ce anumite masuri active, precum cele finantate prin
Fondul european de ajustare la globalizare, ii vor sprijini pe lucratorii afectati.

Pe langa aceste probleme interne, mai existd si importante provocari exter-
ne cu care U.E. se confrunta si care necesita solutii politice, precum incurajarea
comertului mondial si mentinerea pozitiei Europei de principal bloc comercial
la nivel mondial; gestionarea imigratiei ca sursa de mana de lucru, ca raspuns la
fenomenul Tmbatranirii populatiei si ca avantaj in favoarea dezvoltarii; menti-
nerea pozitiei U.E. de sursa si destinatie a investitiilor straine directe; gestionarea
problemei dezechilibrelor din economia globala in parteneriat cu alte tari.

Comisia Europeana joaca un rol important in elaborarea unei strategii politice
coerente, pentru a raspunde provocarilor pe care le implica fenomenul globali-
zarii. Ea analizeaza indeaproape evolutia principalelor tendinte ale comertului
mondial si ale fluxurilor investitiilor, precum si performantele U.E. in aceasta
privinta. De asemenea, analizeaza in mod sistematic impactul pe care fenomenul
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globalizarii il are asupra performantei economice a U.E. si furnizeaza consultanta
politicd pe baza rezultatelor acestei analize?.

2. Efectele globalizarii asupra dreptului concurentei

Globalizarea comertului si crearea unei economii globale a adus in discutie
atdt modalitatea de functionare a legislatiei privind concurenta, cat si compe-
tenta unor autoritati de la nivel national de a actiona in cazuri de concurenta
neloiala cu element de extraneitate. Aceste situatii sunt din ce in ce mai des
intalnite, in contextul cresterii numarului de fuziuni la nivel international.
Uniunea Europeana este unul dintre promotorii necesitatii unificarii legislatiei
din domeniul concurentei, propunand incheierea de acorduri bilateral intre
statele membre, cu privire la respectarea normelor ce reglementeaza raporturile
de concurenta®.

La nivel european, putem afirma cd nu existd o legislatie unitard privind
raporturile juridice din sfera concurentei. Aceasta, in ciuda faptului ca statele
europene se confrunta cu acelasi tip de amenintari in acest domeniu — carteluri
ori preturi fixate Tntre competitori.

Exista, totusi, 0 tendinta de unificare a principiilor legislative regasite in
sistemul American, cu cele din sistemul European, in special cu privire la politi-
cile antitrust. Acest sistem comun nu a fost adoptat insd de Organizatia Mondiala
a Comertului si nici de vreo alta organizatie paralela de la nivel international.

In doctrini, incd se mai retin opinii divergente cu privire la acte normative
ce reglementeaza raporturile juridice de dreptul concurentei, insa existd o serie
de proiecte legislative de unificare a legislatiei internationale din domeniul
concurentei®,

Poate cea mai presantd intrebare din acest domeniu este aceea dacd globali-
zarea sistemului legislativ Tn ceea ce priveste concurenta va constitui o solutie
viabila, un raspuns la fenomenul globalizérii pietelor economice. Fard indoiala,
acesta reprezintd un deziderat. Nivelul diferit de dezvoltare a statelor lumii,
precum si diferentele de sisteme legislative interne reprezinta provocari cu
referire la acest deziderat®.

2 http://ec.europa.eu/economy_finance/international/globalisation/index_ro.htm

3 B.J. Rodger — Competition Policy, liberalism and globalization: a European perspective, THE
COLUMBIA JOURNAL OF EUROPEAN LAW, 2000, http:/mww.cjel.net/print/6_3-rodger/

4 E. Engle — The Globalization of Antritrust and Competition Law, 2012, http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=2084218

5 B.J. Rodger, op. cit., http://www.cjel.net/print/6_3-rodger/
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3. Politica comunitara concurentiala

Deosebit de importantd pentru crearea Pietei Europene Unice este politica
concurentiala. Aceasta nu ar avea sens, daca concurenta intre companiile statelor
membre ar fi limitata de acorduri restrictive si activitatea cartelurilor.

Piata interna este de neconceput fara o politica in domeniul concurentei care sa
Tncurajeze eficienta economica prin crearea unui mediu favorabil inovatiei si pro-
de a cumpara produse si servicii in conditii optime si sa previna eventualele practici
anticoncurentiale ale societatilor comerciale si ale autoritatilor nationale.

Asigurarea unor conditii egale a generat rezultate benefice pentru consumatori,
precum scaderea tarifelor pentru serviciile telefonice, accesul unui numar cat mai
mare de persoane la transportul aerian sau posibilitatea achizitionarii unui
automobil intr-un stat membru al U.E. care are cele mai mici preturi de pe piata®.

Insasi ideea unei politici concurentiale este o trasitura caracteristica drep-
tului comunitar.

Regulile de concurenta trebuie sa fie aplicate si interpretate intr-un mod
finalist sau ideologic. Ele stau la baza marilor obiective atribuite tratatului de
catre redactorii sai. Aceasta interpretare finalistd este o constanta a autoritatilor co-
munitare. Intrepatrunderea economica realizati intre economiile statelor membre
si scopul coeziunii economice si sociale ale Comunitatii scot la iveala jurispru-
denta lor.

Regulile de concurentd nu sunt in serviciul intreprinderilor, ci Tn serviciul
pietei. Ele intrd in actiune dacd concurenta este restransa sau deformata pe
piata. Aceasta este ideea concurentei practicabile, eficiente, in functie de con-
textul economic si juridic si nu este un ideal al concurentei atomizate.

Grija pentru decompartimentarea pietei comune, pentru a ajunge la inter-
pretarea economiilor statelor membre, a fost afirmata inca din anul 1967. Totusi,
nu a fost atinsa decat intr-un mod prudent si progresiv. Comisia nu omite sa arate
ca ea intervine, n fiecare an, in sectoarele economice din ce in ce mai sensibile.

Pe masura ce se afirma constructia europeand, noi obiective au fost
integrate Tn interpretarea regulilor de concurenta, ceea ce permite astazi o
simbioza a obiectivelor pand acum distincte, dacd nu chiar opuse. Se poate,
astfel, mentiona protectia si interesele consumatorilor, progresul tehnic, protectia
mediului sau promovarea intreprinderilor mici si mijlocii. Acestora li se adauga

® A. Gheorghiu — Politica in domeniul concurentei, a se vedea https://serviciijuridicefirme.
wordpress.com/2013/03/07/502/
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cresterea durabild a nivelului de ocupare a fortei de munca si un grad ridicat al
protectiei sociale. Pe scurt, ca toate celelalte politici comunitare, politica concu-
rentiala vizeazd o crestere a prosperitatii economiei din cadrul Uniunii si
bunistarea cetitenilor europeni’.

Concluzii

Efectele fenomenului de globalizare se observa si in ceea ce priveste
sistemele de drept si normele din care acestea sunt formate. Avem aici in vedere
tendinta de unificare a principiilor legislative regasite in sistemul american, cu
cele din sistemul european, in special cu privire la politicile antitrust, fiind de
referinta legislatia americana in acest domeniu.

Un alt aspect important il reprezinta tendinta de a sanctiona pecuniar faptele
de concurentd neloiald, in detrimentul altor forme de raspundere — penald ori
contraventionald, insa cu aplicarea unor amenzi semnificativ de mari.

Politica de concurenta de la nivelul Uniunii Europene urmeaza tendinta de
unificare a normelor, prin crearea si perfectionarea unor instrumente juridice
comun aplicabile si actuale, in vederea limitarii si prevenirii efectelor practicilor
nelegale din domeniul concurentei.
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Abstract

The provisions of the new Civil Procedure Code apply to the lawsuits of
private law with extraneity elements, as long as the international treaties that
Romania is part of, the European Union Law or special laws does not provide
otherwise. In terms of enforcement of Civil procedure law, regarding judicial
decisions, they remain subject to appeal, the grounds and terms set by the law
under which the lawsuit began. To resolve disputes regarding the lawsuits of
private international law, the issues amounting refers to determining the
competent court to solve the litigation, establishing procedures that will follow,
determining the applicable law to the judicial relation subjected to judgment,
the effects of the adjudicated judicial decisions, all of these being brought into
discussion by extraneity elements and, in some cases, by the conflict of laws.
Romanian legislator thus brought together, under the term of civil international
lawsuit, the provisions that apply to the lawsuits of private law with foreign
elements, which are detailed in Book V11 of the Code of Civil Procedure.

Keywords: international jurisdiction, extraneity, convention, ,,lis pendens”,
conjunction

The application domain and the verification of international jurisdiction

To resolve disputes regarding the relations of private international law, the
issues amounting refers to determining the competent court to solve the
litigation, establishing procedures that will follow, determining the applicable
law to the judicial relation subjected to judgment, the effects of the adjudicated
judicial decisions, all of these being brought into discussion by extraneity
elements and, in some cases, by the conflict of laws. Romanian legislator thus
brought together, under the term of civil international lawsuit, the provisions
that apply to the lawsuits of private law with foreign elements, which are
detailed in Book VII of the Code of Civil Procedure, the jurisdiction being
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closely related also, to territoriality of procedural law®. Of course, it is
necessary to respect the general principles, such as: the right to ensure the right
to equitable lawsuit, completed within an optimal and predictable procedural
time?, the principle of legality according to which the compliance must be
provided for the legal provisions during the lawsuit®, the principle of equality,
that guarantees the non-discrimination for the parties of the lawsuit 4. The trial
in Romanian comply with a constitutional principle, established in Article 128
of the Romanian Constitution, according to which the judicial proceedings are
conducted in Romanian language, noting that the use of authorized interpreters
and translators must ensure a proper administration of justice.

Therefore, the provisions of the new Civil Procedure Code apply to the
litigations of private law with extraneity elements, to the extend that the
international treaties that Romania is part of, the European Union Law or
special laws do not provide otherwise. In terms of enforcement of Civil

1 To which refers Article 28 of New CPC: "(1) The provisions of procedural civil law
applies to all lawsuits that are judged by the Romanian courts, subject to contrary legal
provisions. (2) When procedural relations with foreign element, the determination of the
applicable law of procedure is done according to the rules included in book VI1I".

2 Principle established by Article 6 of the Romanian Civil Procedure Code, the Convention
for the Protection of Human Rights and Fundamental Freedoms (Article 6): "(...) everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law (...)" and the Charter of Fundamental Rights of the European Union
(first signed in Nice in December 2000 by the European Parliament, Council and Commission
and, in December 2009, with the entry into force of the Lisbon Treaty, the Charter of
Fundamental Rights have been given the same binding legal force as the Treaties. to this end,
the Charter was amended and proclaimed a second time in December 2007) — Article 47: "(...)
everyone has the right to a fair and public hearing within a reasonable time, before an
independent and impartial tribunal, previously established by law (...) ".

3 Article 7 NCPC: "(1) The civil lawsuit is conducted in accordance with the law. (2) The
judge has the duty to ensure the compliance of the legal provisions regarding the realization of
the rights and obligations of the parties in the process"”.

4 Article 8 NCPC: "In civil trial there is guaranteed to parties the exercise of procedural rights,
equally and without discrimination"; article 14 on the prohibition of discrimination, of the European
Convention on Human Rights (ECHR): "The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status"; non-discrimination emerges also from the content of Article
18 NCPC, concerning the fact that "foreigners and stateless persons who do not speak, nor
understand the Romanian language have the right to inspect all documents and materials of the file,
to speak in court and conclude, through an authorized translator, unless the law provides otherwise™.
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Procedure law, the judicial decisions remain subjected to the remedies, the
grounds and terms set by the law under which the litigation began.

Art. 1066 of Civil Procedure Code establishes the principle of jurisdiction
based on domicile or headquarters of the defendant, establishing (subjected to
other contrary legal disposals), the rule that the Romanian courts are competent
to solve the litigation if the defendant has the domicile or, in the absence
thereof, the habitual residence, respectively the main headquarter or, in the
absence thereof, a secondary office or the goodwill in Romania at the date of
submission for the begining of litigation. As for the representation of parties in
the process, Article 86 — the second thesis of the Code provides that, if the one
who gave a general mandate has no domicile or no residence in Romania or if
the mandate is granted to a person designated as an agent, the right to
representation in judgment is considered to be given. Considering that refers to
the mandatary and not to the representative (under the Article 84), result that
text is applicable when the person who represents the party/the parties, is other
than an attorney or a legal adviser®. Procedural legitimation to other persons,
must also be mentioned, established by Article 37, which states that "in the
cases and conditions provided exclusively by law, requests may be introduced or
defenses can be formulated also by people, organizations, institutions or
authorities, which, without justifying a personal interest, are acting in defense
of legitimate rights or interests of individuals in special situations or, where
appropriate, in order to protect an interest of a group or general "(such as in
matters concerning the interests of the state)®.

In cases of multiple defendants, if one of them is in situation disposed by
Article 1066 para. (1), the Romanian courts have jurisdiction, apart from cases
where the request was made only for the purpose of excluding the defendant
from the jurisdiction of domicile or habitual residence/principal or secondary
headquarter located abroad. Romanian courts are also competent to judge any
request regarding the activity at the secondary office of a legal person not
having its headquarters in Romania, when this secondary office is located in
Romania at the date of the request.

When in the matters covering rights that the parties have freely under
Romanian law and the parties have agreed for the competence of Romanian
courts to judge current or potential disputes concerning such rights, Romanian

5 Mihaela Tabarcd, "Civil Procedural Law — Vol. | — General Theory", Universul Juridic
Publishing house, Bucharest, 2013, page no. 446.
® Mihaela Tabarcd, quoted work, page no. 191.
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courts are the only ones competent for resolution. The Romanian court before
which the defendant is summoned, remains competent to judge the application, if
the defendant appears before the court and makes substantive defenses, without
invoking the exception of incompetence, at the latest until the end of the research
of process in front of the first instance. The notified Romanian court may deny
the request when, from all the circumstances, results that the dispute has no
meaningful connection with Romania. An example in this regard may be the
Article 15 from European Regulation n0.650/20127, which establishes that the
court that was notified but has no jurisdiction under the Regulation, shall decline
the competence, resulting that the notified body must be an instance in the sense
of the Regulation, by therefore, international jurisdiction prevails®.

Verification of international jurisdiction is held ex officio by the seized court,
according to internal rules on jurisdiction, and if it is established that the dispute
falls outside the jurisdiction of any Romanian court, the request is denied as not
being of the Romanian court competence. Lack of international competence of
Romanian court can be invoked at any stage of the process, even directly, in
appeals. The court decision can be appealed to a higher court. It should be
mentioned that the provisions of this article are subjected to the application of
provisions of Article 1.070, regarding the forum of necessity. So, if it turns out
that it is not possible to file a request abroad, or that can’t reasonably pretend to
be introduced abroad, the Romanian court from the place with which the case has
a sufficient connection becomes competent to solve the case, even the law does
not stipulates Romanian courts competence. If the request is made by a
Romanian citizen or a stateless persons with the domicile in Romania or a
Romanian legal entity, the Romanian court competence is mandatory.

The choice of forum in patrimonial terms and the Agreement of choice
of the forum

In patrimonial terms, the parties may agree on the competent court to hear
an actual or potential dispute derived from a judicial report with extraneity

" The integral title of Regulation is Regulation (EU) N0.650/2012 of the European
Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in matters
of succession and on the creation of a European Certificate of Succession, which was
completed by Regulation implementing (EU) nr. 1329/2014 of the Commission of 9 December
2014 establishing the forms referred to in Regulation (EU) nr. 650/2012.

8 loan-Luca Vlad, "International successions. Regulation no. 650/2012. International treaties
in domain”, Universul Juridic Publishing House, Bucharest, 2016, page no. 183.
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elements. The text of Article 1068 of the Civil Procedure Code provides several
ways to conclude the agreement, with the condition — through document,
telegram, telex, facsimile or any other means of communication which allow to
determine its probation through a text. In the absence of contrary stipulation,
the jurisdiction of the chosen forum is exclusive (text thus leaving the
possibility for the parties to opt, also, for non-exclusivity).

The choice of the court has no effect if it leads to abusively depriving of
one party, of the protection ensured by a court under Romanian law. By this
provision, we observe a way through which the internal law protects parties
from an abusive choice of a foreign court. Also, in terms of exclusivity, the text
is imperative, in the sense that the choice of a specific court is of no
consequence, if the chosen court is foreign and the dispute is within the
exclusive jurisdiction of the Romanian courts, or if, in the reverse situation, the
chosen court is Romanian and the dispute is within the exclusive jurisdiction of
foreign courts. There are two situations in which the chosen court by the parties
can’t be declared non-competent, namely when: a) one party has its
domicile/habitual residence, respectively a secondary office in the jurisdiction
of that court; b) the applicable law to the litigation under the private
international Romanian law is the Romanian law. As for the exception of
arbitrage, should be noted that the option to extinguish the litigation through
transactions, corresponding to the matter of arbitration, it is limited by
mandatory legal rules®. Therefore, the exception of arbitrage provided by
Article 1069 of the Code describes the situation where, if the parties have
concluded an arbitration agreement regarding a arbitral litigation, solved under
the Romanian law, the Romanian court seized shall decline its competence,
except the situations where: a) the defendant did not invoke the exception of
arbitrage before the first term that was legally summoned; b) the court notices
that the arbitration agreement is obsolete or ineffective; c) the arbitral tribunal
can’t be constituted or the sole arbitrator can't be invested for reasons clearly
attributable to the defendant.

International lis pendens and international conjunction of judicial causes
In internal law, the exception of lis pendens (Article 138 of Civil Procedure
Code) implies that no one can be sued for the same cause, the same object and

® Valentin-Stelian Badescu, "Business Law", Universul Juridic Publishing, Bucharest,
2012, page no. 381.
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the same party of litigation, before several courts having jurisdiction or before
the same court, by different requests. International lis pendens (art. 1076),
represents the situation where, when a request is pending before a foreign court
and it is foreseeable that the foreign judgment will be liable of recognition or
enforcement in Romania, Romanian court seized later with a request between
the same parties having the same object and the same cause, may suspend
judgment until a foreign jurisdiction pronounces a judgement. Romanian court
will deny the petition when the foreign judgment is liable to be recognized
under the rules governing the international civil lawsuit.

It is observed that, in various matters as of international successions, in the
European Regulations, the European legislator did not specify a certain extend
for establishing a habitual residence or a business establishment to a particular
person in a particular state', leaving (of course, within the imperatives limits of
European and national legislation), the possibility of determining the applicable
laws on the basis of the state criteria with which the person has the closest
connections (social/emotional/professional/of family), hence the jurisdictional
diversity and the settlement of disputes with extraneity elements. In case of
suspension referred to in para. (1) Article 1076 of the Code, to which we
referred above, if the foreign jurisdiction declares that is non-competent or if
the pronounced foreign judgment is not rendered liable!! to be recognized in
Romania, the Romanian court reopens the course of litigation, following the
request of the party concerned.

The text continues with an important criterion, which establishes if a cause
is pending or not before a foreign jurisdiction, namely, this aspect is determined
according to the law of the state where the litigation runs its course (it would
result, for example, that if a court of French state was seized with an application

10 Joan-Luca Vlad, quoted work, page no. 208.

11 For understanding the concept of foreign judicial decision liable of recognition in
Romania, see the provisions referring to recognition of the foreign judicial decisions (Book VI,
Title 111, Chapter | of the Civil Procedure Code), the provisions of the Regulation (EU)
N0.1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters,
in force since 10.01.2015 and which repealed the Council Regulation (EC) No. 44/2001 of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters — with the remark that Regulation (EC) no0.44/2001 shall continue to apply
for the judicial decisions stated before 10.01.2015 and after 10.01.2015 but on the basis of an
action filed before 10.01.2015.
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and, subsequently, the same party addressed a request having the same object to
a Romanian court, it will be determined if the cause is pending before the
French jurisdiction, under the law of the French State, since the lawsuit takes
place in this country; if, on the contrary, the French court has no jurisdiction to
solve the litigation, the Romanian court will reinstate the lawsuit).

When the Romanian court is seized to solve a request, it has also the
jurisdiction to solve the request in such a close connection to the first one, that
there is the interest in examining and judging them at the same time, in order to
avoid solutions that could not be reconciled if the requests would be judged
separately, in this situation being in a case of international conjunction of
judicial causes, provided by Article 1077 of Civil Procedure Code. Therefore,
we encounter the idea of requests closely linked by a judicial report, in order to
resolve the litigation with celerity and to avoid separate requests that would not
reconcile. Naturally, the conjunction of causes affects also the judicial decision,
for example, in case of Regulation nr. 650/2012, the principle is the recognition
without a special procedure of a decision from a Member State in other Member
States; reasons for non-recognition are restrictive and include contrariety to
public order, procedural reasons for protection of the defendant and
contradictory with another previous judgement!2.

Regarding the exclusive personal jurisdiction, Romanian courts are exclusi-
vely competent to solve disputes with elements of extraneity, in the sphere of
personal status concerning certain aspects, exclusivity being related to the
domicile and citizenship criteria, namely:

— documents for civil status elaborated in Romania regarding persons
residing in Romania and who are Romanian citizens or stateless persons;

— adoption consent, if the one to be adopted has the domicile in Romania
and is a Romanian citizen or stateless person;

— guardianship and trusteeship to protect a person domiciled in Romania,
who is a Romanian citizen or stateless person;

— placing under judicial interdiction of a person residing in Romania;

— dissolution, nullity or annulment of marriage, and other litigations
between spouses, except those disputes relating to real estate property situated
abroad, if at the date of the application, both spouses residing in Romania and
one of them is a Romanian citizen or stateless®®.

12 Joan-Luca Vlad, quoted work, page no.14.
13 Art. 1079 from the new Civil Procedure Code, — which in the old regulation was found
in Article 151 of Law no.105/1992 on the regulation of private international law.
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In addition, art. 1080 of the Code of Civil Procedure, establishes cases of
exclusive competence of the Romanian courts in matters of patrimonial actions,
meaning to solve litigations with elements of extraneity concerning:

— real estate properties located in Romania;

— possessions left in Romania by the deceased with last domicile in
Romania (mentioning is that the text does not distinguishes between movable
and immovable property);

— contracts with consumers with domicile or habitual residence in
Romania, for consumer benefits for personal or family use of the consumer and
unrelated to its professional or commercial activity, if: a) the supplier has
received the order in Romania; b) the signing of the contract was preceded in
Romania by an offer or advertising and the consumer has fulfilled the necessary
documents to bind the contract.

In all cases referred to Article 1079-1080, the Article 1082 text
"emphasizes"” the idea of exclusivity, stating that any agreement for electing
another forum than Romanian court, is inoperative.

In addition to these exclusive jurisdiction, the new Code of Civil Procedure
gathered in Article 1081, the cases of preferential jurisdiction of the Romanian
courts, observing, from the diversity of the matters listed in this legal text, that
preferency is linked by criteria such as: domicile, citizenship, place of
performance of contractual obligations, the place of situating transported goods
and other.
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Rezumat

Proceselor de drept privat cu elemente de extraneitate li se aplica dispozi-
tiille din noul Cod de procedurd civila, in masura in care prin tratatele inter-
nationale la care Roménia este parte, prin dreptul Uniunii Europene sau prin
legi speciale nu se prevede altfel. Sub aspectul aplicarii legii de procedura
civila, In ceea ce priveste hotararile, acestea raman supuse cailor de atac,
motivelor si termenelor prevazute de legea sub care a inceput procesul.
Tn vederea solutionarii litigiilor privind raporturi de drept international privat,
problemele care se ridica se referd la determinarea instantei competente sa
solutioneze litigiul, stabilirea procedurilor care se vor urma, determinarea legii
aplicabile raportului juridic supus judecitii, efectele hotararilor judecatoresti
pronuntate, toate aceste aspecte fiind aduse in discutie de elementul de
extraneitate si, in unele cazuri, de conflictul de legi. Legiuitorul romén a reunit
astfel, Tn sintagma procesul civil international, dispozitiile care se aplica proce-
selor de drept privat cu elemente de extraneitate, pe care le-a detaliat in Cartea
a Vll-a din Codul de procedura civila.

Cuvinte-cheie: competenta internationala, extraneitate, conventie, litispen-
denta, conexitate

Domeniul de aplicare si verificarea competentei internationale

Tn vederea solutionarii litigiilor privind raporturi de drept international
privat, problemele care se ridica se refera la determinarea instantei competente
sa solutioneze litigiul, stabilirea procedurilor care se vor urma, determinarea
legii aplicabile raportului juridic supus judecatii, efectele hotararilor judeca-
toresti pronuntate, toate aceste aspecte fiind aduse in discutie de elementul de
extraneitate si, in unele cazuri, de conflictul de legi. Legiuitorul roméan a reunit
astfel, in sintagma procesul civil international, dispozitiile care se aplica
proceselor de drept privat cu elemente de extraneitate, pe care le-a detaliat in
Cartea a Vll-a din Codul de procedura civila, competenta fiind strans legata si
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de teritorialitatea legii de proceduril. Desigur, este necesard respectarea

principiilor generale, cum ar fi: dreptul de asigurare a dreptului la un proces
echitabil, parcurs intr-un termen optim si previzibil?, principiul legalitatii
conform caruia trebuie asigurata respectarea dispozitiilor legale in cursul
procesului®, principiul egalititii, care garanteaza partilor din proces lipsa discri-
mindrii*. Desfisurarea procesului in limba romani respecti un principiu
constitutional, consacrat in art. 128 din Constitutie, conform caruia procedura
judiciard se desfasoard in limba romand, cu mentiunea ca folosirea traduca-
torilor si interpretilor autorizati trebuie sa asigure buna administrare a justitiei.
Prin urmare, proceselor de drept privat cu elemente de extraneitate li se
aplica dispozitiile din noul Cod de procedura civild, in masura in care prin tra-
tatele internationale la care Romania este parte, prin dreptul Uniunii Europene

sau prin legi speciale nu se prevede altfel. Sub aspectul aplicarii legii de

! La care face trimitere art. 28 NCPC: ,,(1) Dispozitiile legii de proceduri se aplica tuturor
proceselor care se judeca de catre instantele romane, sub rezerva unor dispozitii legale contrare.
(2) Tn cazul raporturilor procesuale cu element de extraneitate, determinarea legii de procedura
aplicabile se face potrivit normelor cuprinse in cartea a VII-a”.

2 Principiu stabilit prin art. 6 C. pr. civ. rom., Conventia pentru apirarea drepturilor omului
si a libertatilor fundamentale (art. 6): ,,Orice persoana are dreptul la judecarea in mod echitabil,
in mod public si intr-un termen rezonabil a cauzei sale, de catre o instantd independenta si
impartiala (...)”, precum si prin Carta drepturilor fundamentale a Uniunii Europene (semnata
pentru prima data la Nisa in decembrie 2000 de Parlamentul European, Consiliu si Comisie iar n
decembrie 2009, odata cu intrarea in vigoare a Tratatului de la Lisabona, Cartei Drepturilor
Fundamentale i-a fost conferita aceeasi fortd juridica obligatorie ca cea a tratatelor. Tn acest scop,
Carta a fost modificata si proclamata pentru a doua oara in decembrie 2007) — art. 47: ,,(...) orice
persoand are dreptul la un proces echitabil, public §i intr-un termen rezonabil, in fata unei
instante judecatoresti independente si impartiale, constituita in prealabil prin lege (...)”.

3 Art. 7 NCPC: ,,(1) Procesul civil se desfisoard in conformitate cu dispozitiile legii. (2)
Judecatorul are indatorirea de a asigura respectarea dispozitiilor legii privind realizarea
drepturilor si indeplinirea obligatiilor partilor din proces”.

4 Art. 8 NCPC: ,in procesul civil partilor le este garantati exercitarea drepturilor
procesuale, in mod egal si fara discriminari”; art. 14 referitor la interzicerea discriminarii, din
Conventia Europeanda a Drepturilor Omului (CEDO): ,Exercitarea drepturilor si libertatilor
recunoscute de prezenta conventie trebuie sa fie asiguratd fara nicio deosebire bazatd, in special,
pe sex, rasd, culoare, limba, religie, opinii politice sau orice alte opinii, origine nationald sau
sociald, aparteneta la o minoritate nationald, avere, nastere sau orice altd situatie”;
nediscriminarea reiese si din continutul art. 18 NCPC, cu privire la faptul ca ,,cetatenii straini si
apatrizii crae nu vorbesc sau nu inteleg limba romana au dreptul de a lua cunostinta de toate
actele si lucrarile dosarului, de a vorbi In instantd si de a pune concluzii, prin traducator
autorizat, daca legea nu prevede altfel”.
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procedura civild, in ceea ce priveste hotararile, acestea raman supuse cailor de
atac, motivelor si termenelor prevazute de legea sub care a inceput procesul.

Art. 1066 C. pr. civ. stabileste principiul competentei intemeiate pe domi-
ciliul sau sediul péaréatului, instituind (sub rezerva unor dispozitii legale con-
trare), regula ca instantele romane sunt competente sa solutioneze procesul daca
paratul are domiciliul, iar n lipsa acestuia, resedinta obisnuita, respectiv sediul
principal, iar Tn lipsa sediului principal, un sediu secundar sau fondul de comert
pe teritoriul Romaniei la data introducerii cererii. Cat priveste reprezentarea n
proces a partilor, art. 86, teza a doua din Cod dispune ca, in situatia in care cel
care a dat procura generald nu are domiciliu si nici resedinta in tara sau daca
procura este datd unui prepus, dreptul de reprezentare in judecatd se presupune
dat. Intrucat se referd la mandatar iar nu la reprezentant (in conditiile art. 84),
rezulta ca textul este aplicabil atunci cand persoana care reprezinta partea/partile,
este alta decat avocatul sau consilierul juridic®. Trebuie mentionata si legiti-
marea procesuald a altor persoane, stabilita de art.37, potrivit caruia ,,in cazurile
si conditiile prevazute exclusiv prin lege, se pot introduce cereri sau se pot
formula aparari si de persoane, organizatii, institutii sau autoritati, care, fara a
justifica un interes personal, actioneaza pentru apararea drepturilor ori
intereselor legitime ale unor persoane aflate n situatii speciale sau, dupa caz, in
scopul ocrotirii unui interes de grup ori general” (cum ar fi in probleme care
privesc interesele statului)®.

In caz de pluralitate de parati, daca unul dintre acestia se afla in situatia
dispusa de art. 1066 alin.(1), instantele roméane sunt competente, in afard de
cazurile in care cererea a fost facuta numai cu scopul de a-l sustrage pe un parat
de la jurisdictia domiciliului ori resedintei obisnuite/a sediului principal ori
secundar situat in strdinatate. Instantele roméne sunt de asemenea competente
pentru a judeca orice cerere privind activitatea la sediul secundar al unei per-
soane juridice neavand sediul principal in Romania, cand acest sediu secundar
este situat Tn Romania la data introducerii cererii.

Atunci cand, in materii avand ca obiect drepturi de care partile dispun liber
conform legii romane iar partile au convenit pentru competenta instantelor
romane de a judeca litigii actuale sau eventuale privind asemenea drepturi,
instansele roméne sunt singurele competente pentru solutionare. Instanta

5 Mihaela Tabarcd, ,,Drept procesual civil. Vol. I. Teoria generald”, Ed. Universul Juridic,
Bucuresti, 2013, p. 446.
® Mihaela Tabarc4, op. cit., p. 191.
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romand In fata careia paratul este chemat, ramane competentd de a judeca
cererea, daca paratul se prezinta in fata instantei si formuleaza aparari in fond,
fara a invoca exceptia de necompetenta, cel mai tarziu pana la terminarea cer-
cetdrii procesului in fata primei instante. Instanta romana sesizata poate respin-
ge cererea, cand din ansamblul circumstantelor rezulta ca litigiul nu prezinta
nicio legatura semnificativa cu Romdnia. Un exemplu in acest sens il poate
constitui art. 15 din Regulamentul European nr. 650/20127, care stabileste ca
instanta sesizatd, dar necompetenta in temeiul Regulamentului, isi va declina
competenta, rezultand ca organul sesizat trebuie sa fie o instantd in acceptiunea
Regulamentului, prin urmare, primeazi competensa internationald®.

Verificarea internationald a instantei competente are loc din oficiu de catre
instanta sesizata, conform regulilor interne privind competenta, iar daca se sta-
bileste ca solutionarea litigiului nu este de competenta vreunei instante romane,
se respinge cererea ca nefiind de competenta jurisdictiei romane. Necompetenta
internationald a instantei romane poate fi invocata in orice stare a procesului,
chiar si direct in caile de atac. Hotararea instantei este supusa recursului la
instanta ierarhic superioara. Trebuie mentionat faptul ca dispozitiile acestui
articol se afla sub rezerva aplicarii prevederilor art. 1.070, referitoare la forul de
necesitate. Astfel, daca se dovedeste ca nu este posibild introducerea unei cereri
in strdindtate sau ca nu se poate pretinde in mod rezonabil ca ea sa fie introdusa
in straindtate, instanta romand de la locul cu care cauza prezinta o legatura
suficienta devine competentd sa solutioneze cauza, chiar daca legea nu prevede
competenta instantelor romane. Daca cererea este formulatd de un cetdtean
roman sau apatrid domiciliat in Romania ori de o persoana juridica de
nationalitate romana, competenta instansei romane este obligatorie.

Alegerea forului in materie patrimoniala si conventia de alegere a forului
In materie patrimoniala, partile pot conveni asupra instantei competente sa
judece un litigiu actual sau eventual izvorand dintr-un raport cu elemente de

" Denumirea integraldi a Regulamentului este Regulamentul (UE) nr. 650/2012 al Parla-
mentului European si al Consiliului din 4 iulie 2012 privind competenta, legea aplicabila,
recunoasterea si executarea hotararilor judecatoresti i acceptarea si executarea actelor autentice in
materie de succesiuni si privind crearea unui certificat european de mostenitor, care a fost com-
pletat de Regulamentul de punere in aplicare (UE) nr. 1329/2014 al Comisiei din 9 decembrie
2014 de stabilire a formularelor mentionate in Regulamentul (UE) nr. 650/2012.

8 loan-Luca Vlad, Succesiuni Internationale. Regulamentul nr. 650/2012. Tratate internatio-
nale in domeniu, Ed. Universul Juridic, Bucuresti, 2016, p. 183.
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extraneitate. Textul art. 1068 C. pr. civ. ofera mai multe modalitati de a incheia
conventia, cu conditia- prin inscris, telegrama, telex, telecopiator sau orice alt
mijloc de comunicare ce permite a-i stabili proba printr-un text. In lipsi de
stipulatie contrara, competenza forului ales este exclusiva (textul lasand astfel
posibilitatea ca partile sa opteze si pentru neexclusivitate). Alegerea instantei
este fara efect daca ea conduce la lipsirea in mod abuziv a uneia dintre parti de
protectia pe care i-o asigurd o instantd prevazuta de legea romana. Prin aceasta
dispozitie, observam o modalitate prin care norma de drept intern protejeaza
partile de o alegere abuzivd a unei instante straine. De asemenea, din
perspectiva exclusivitdtii, textul este imperativ, in sensul ca alegerea unei
anumite instante este lipsita de efect, daca instanta aleasa este straina iar litigiul
este de competenta exclusiva a instantelor roméne, sau daca, in situatia inversa,
instanta aleasa este romana, iar litigiul este de competenta exclusiva a unei
instante straine. Exista doua situatii in care instanta aleasa de parti nu se poate
declara necompetenta, si anume atunci cand: a) una dintre parti are domi-
ciliul/resedinta obisnuita, respectiv un sediu secundar n circumscriptia acestei
instanse; b) dreptul aplicabil litigiului conform dreptului international privat
roman este legea romdna.

Cat priveste excepria de arbitraj, este de mentionat faptul ca optiunea de
stingere a litigiilor prin tranzactii, corespunzatoare materiei arbitrajului, este
limitati de normele legale imperative®. Prin urmare, exceptia de arbitraj
prevazuta de art. 1069 din Cod descrie situatia in care, daca partile au incheiat o
conventie de arbitraj vizand un litigiu arbitrabil conform legii romane, instanta
romana sesizatd isi va declina competenta, cu exceptia situatiilor in care:
a) paratul nu a invocat exceptia de arbitraj pana la primul termen la care a fost
legal citat; b) instanta constata ca respectiva conventie de arbitraj este caduca
sau inoperantd; c) tribunalul arbitral nu poate fi constituit sau arbitrul unic nu
poate fi desemnat din motive vadit imputabile paratului.

Litispendenta internationala si conexitatea internationala

Tn dreptul intern, exceptia litispendentei (art. 138 C. pr. civ.) presupune ci
nimeni nu poate fi chemat in judecata pentru aceeasi cauza, acelasi obiect si de
aceeasi parte, Tnaintea mai multor instante competente sau chiar inaintea aceleiasi
instante, prin cereri distincte. Litispendenta internationala (art. 1076 C. pr. civ.)
presupune situatia in care, atunci cand o cerere este pendinte in fata unei instante

® Valentin-Stelian Badescu, Dreptul afacerilor, Ed. Universul Juridic, Bucuresti, 2012, p. 381.
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strdine si este previzibil ca hotardrea strdind va fi susceptibila de recunoastere
sau de executare in Romania, instanta romana sesizata ulterior cu o cerere intre
aceleasi parti, avand acelasi obiect si aceeasi cauza, poate suspenda judecata pana
la pronuntarea hotararii de catre jurisdictia straind. Instanta romana va respinge
cererea cand hotararea strdind pronuntata este susceptibild de a fi recunoscuta
conform normelor aplicabile procesului civil international.

Este de observat faptul ca, in diverse materii cum este si aceea a succesiu-
nilor internationale, in Regulamentele europene legiuitorul european nu a
precizat o intindere anume de stabilire a resedintei obisnuite sau a unui punct de
lucru pentru o anumiti persoand, intr-un anumit stat'®, lisand (fireste, n
limitele imperative ale legislatiilor europene si nationale), posibilitatea determi-
ndrii unor legi aplicabile pe criteriul statului cu care persoana are cele mai
stranse legaturi (familiale/sociale/afective/profesionale), de aici rezultand si
diversitatea jurisdictionala si de solutionare a litigiilor cu elemente de extra-
neitate. In cazul suspendarii previzut la alin.(1) al art. 1076 din Cod, la care am
facut referire mai sus, daca jurisdictia strdind se declard necompetenta sau daca
hotirdrea striind pronuntati nu este susceptibilil! de a fi recunoscuti in
Romania, instanta romana repune procesul pe rol la cererea partii interesate.

Textul se continud cu un criteriu important, dupd care se stabileste faptul ca
o cauza este sau nu pendinte in fata jurisdictiei straine, si anume acest aspect se
determina conform legii statului in care are loc procesul (ar rezulta, de
exemplu, cd daca o instanta din statul francez a fost sesizatd cu o cerere iar
ulterior, aceeasi parte s-a adresat cu o cerere avand acelasi obiect unei instante
romane, se va stabili dacd aceastd cauza este pendinte Tn fata jurisdictiei
franceze, dupa legea statului francez, intrucat in aceastd tara are loc procesul;
daca, din contra, instanta franceza se declara necompetentd in solutionarea
procesului, instanta romana va repune procesul pe rol).

10 Joan-Luca Vlad, op. cit., p. 208.

11 Pentru repere in intelegerea notiunii de hotdrare susceptibild de a fi recunoscutd in
Romania, a se vedea dispozitiile referitoare la recunoasterea hotararilor straine (Cartea a VII-a,
Titlul III, Capitolul T din Codul de procedura civila, Regulamentul (UE) nr. 1215/2012 al
Parlamentului European si al Consiliului din 12 decembrie 2012 privind competenta judiciara,
recunoagterea si executarea hotararilor in materie civild si comerciald in vigoare de la data de
10.01.2015 si care a abrogat Regulamentul (CE) nr. 44/2001 al Consiliului din 22 decembrie
2000 privind competenta judiciara, recunoasterea si executarea hotdrarilor in materie civila si
comerciala — cu precizarea cd Regulamentul (CE) nr. 44/2001 va continua sa se aplice pentru
hotararile pronuntate inainte de 10.01.2015 si pentru hotararile pronuntate dupa 10.01.2015, dar
in baza unei actiuni depuse inainte de 10.01.2015.


http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33054_ro.htm#AmendingAct
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33054_ro.htm#AmendingAct
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Cand instanta romana este sesizatd cu judecarea unei cereri, ea este
competentd sa judece si cererea care este legata de cea dintai printr-un raport
atat de strans, incat exista interesul pentru cercetarea si judecarea acestora in
acelasi timp, cu scopul de a evita solutii care nu ar putea fi conciliate daca
cererile ar fi judecate separat, in aceasta situatie aflandu-ne intr-un caz de
conexitate internationala, prevazuta de art. 1077 C. pr. civ. Intalnim astfel ideea
de cereri legate printr-un raport strans, in scopul solutionarii cu celeritate a
litigiului si al evitarii unor cereri separate care nu s-ar concilia. Tn mod firesc,
conexarea are efecte si asupra pronuntarii hotararii judecatoresti, spre exemplu,
in cazul Regulamentului nr. 650/2012, principiul este recunoasterea fara o
procedura speciala a unei hotarari dintr-un Stat Membru, in alte State Membre;
motivele nerecunoasterii sunt limitative si includ contrarietatea cu ordinea
publica, motive procedurale de protectie a paratului si contradictorialitatea cu
altd hotarare, anterioara®?.

Tn ceea ce priveste competenta personald exclusivd, instantele romane sunt
exclusiv competente sa judece litigii cu elemente de extraneitate din sfera
statutului personal referitoare la anumite aspecte, exclusivitatea fiind legata de
criteriile domiciliului si al cetateniei, si anume:

— acte de stare civila Intocmite Tn Romania privind persoane domiciliate n
Romania si care sunt cetateni romani sau apatrizi;

— incuviintarea adoptiei, daca cel ce urmeaza a fi adoptat domiciliaza in
Romania si este cetatean roman sau apatrid;

— tutela si curatela pentru protectia unei persoane cu domiciliul in
Romania, care este cetatean roman sau apatrid,;

— punerea sub interdictie judecatoreascd a unei persoane cu domiciliul in
Romania;

— desfacerea, nulitatea sau anularea casatoriei, precum si alte litigii intre
Soti, cu exceptia celor referitoare la imobile situate in straindtate, daca la data
introducerii cererii ambii soti domiciliaza in Romania si unul dintre ei este
cetdtean roman sau apatrid®3,

Tn completare, art. 1080 C. pr. civ., stabileste cazuri de competenta exclu-
siva a instantelor romane in materia unor acriuni patrimoniale, adica de
solutionare a litigiilor cu elemente de extraneitate referitoare la:

12 Joan-Luca Vlad, op. cit., p. 14.
13 Art. 1079 NCPC, care in vechea reglementare s-a regasit in art. 151 din Legea
nr. 105/1992 cu privire la reglementarea raporturilor de drept international privat.



152 Contemporary legal institutions

— imobile situate pe teritoriul Romaniei;

— bunuri lasate in Roméania de defunctul cu ultimul domiciliu in Romania
(de mentionat este faptul ca textul nu distinge intre bunuri mobile sau imobile);

— contracte incheiate cu consumatori avand domiciliul sau resedinta
obisnuita in Romania, pentru prestatii de consum curent destinate uzului perso-
nal sau familial al consumatorului si fara legatura cu activitatea profesionala sau
comerciala a acestuia, daca: a) furnizorul a primit comanda in Romania;
b) incheierea contractului a fost precedatd in Roméania de o ofertd sau o publi-
citate si consumatorul a indeplinit actele necesare incheierii contractului.

Tn toate situatiile prevazute la art. 1079-1080, textul art. 1082 ,accen-
tueaza” ideea de exclusivitate, statudnd ca orice conventie de alegere a unui alt
for decét instanta romana este inoperanta.

Pe langa aceste competente exclusive, noul Codul de procedura civila a
reunit in art. 1081, cazurile de competenta preferentiala a instantelor romane,
observandu-se, din diversitatea domeniilor enumerate in acest text legal, ca
preferentialitatea este legata de criterii cum ar fi: domiciliul, cetatenia, locul
executarii obligatiilor contractuale, locul situdrii marfii transportate s.a.
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Abstract

Mediation represents an alternative dispute resolution in matters such as
civil, commercial, criminal, administrative, labour or of any other area that does
not imply the use of court authority. Through time, mediation prooved to be
efficient in solving conflicts that may apear in a society in an easy, cosntructive
and not expensif way.

Today, more and more persons choose this procedure giving it's advantages
and the difficulties in access to justice, which in Romania has often proved to
be hardened by significantly high costs regarding judiciary taxes or evidence
administration, e.g. judiciary expertise.

In criminal matters, mediation became important as legal norms changed in
February 2014, when the New Criminal and Criminal Procedure Cods came
into force, giving involved parties the possibility to establish the closure of a
litigation by a mediation agreement, in certain cases.

Keywords: Mediation in Romania, alternative dispute resolution, solving
civil and criminal conflicts trough mediation, advantages and particularities of
mediation procedure

Through Law nr. 192/2006 regarding mediation and the organization of
mediator proffesion, mediation is defined as being a way of cordial dispute
resolution with the help of a third party, a person specialised as a mediator in
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neutral, impartial and confidential conditions, involving the free will of the
parties?.

Initially, the law maker created mediation as an alternative mean of dispute
resolution, but trough law nr. 370/2009, legal provisions changed, in
accordance with Directive 2008/52/CE of 21st of may 2008, and mediation has
been regarded as a procedure of free will for the parties, with the purpose of
underline it's personal feature regarding parties posibility to reach a convenient
solution in dispute resolution by their own. We may say that, in contrast with
the judiciary procedure, during mediation procedure, the involved parties have
the main role, since they are the ones that give and accept the solution for their
conflictual state.

In Romania, there are two important bodies of law that give a broad
efficienty in dispute resolution trough mediation: Law nr. 134/2010 regarding
The Civil Procedural Code? and Law nr. 135/2010 regarding The Criminal
Procedural Code®.

The Civil procedure law represents the basic procedure in civil matters, as it
applies in all litigation cases in which a special law does not distinguishes
otherwise. It establishes the competence rules in civil cases as well as putting
into force court rulings and other Enforcement documents in order to serve
justice in civil matters.

In doing so, courts fulfill a service of public interest ensuring that law
order, fundamental freedoms, rights and legitimate interest of private and
juridical persons are being respected by applying the law and giving warrant for
its supremacy.

The law maker saw as a fundamental principle for the judge to recommend
the parties a peaceful dispute resolution trough mediation, according to the
special existing legislation®.

Civil litigation seen as an extensive area of civil procedural code appliance,
therefore in a broad sense, is governed by availability principle, a principle that
gives parties the possibility of self acting and self deciding regarding the
solution given in a case of court competence.

L Art. 1 din Legea nr. 192/2006 publicati in M. Of. nr. 441 22 Mai 2006.

2 Law nr. 134/2010 regarding Noul Cod de Procedurd Civild, republished in Monitorul
Oficial nr. 247 din 10 aprilie 2015.

8 Law nr. 135/2010 regarding Noul Cod de Procedurd Penald, published in Monitorul
Oficial nr. 486 din 15 iulie 2010.

4 Art. 21 from Civil Procedural Code.
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This principle does not limit itself to civil cases, but also applies in civil
aspects in a criminal case, since such aspects are governed by civil legislation.

According to legislation, during the entire trial the judge will attempt for a
reconciliation of the parties by giving them the necessary guidelines. For this,
he will request for the parties to be present in person, even though they are
legally represented. In cases in which mediation is possible, according to Law
nr. 192/2006, a judge may invite the parties to participate to an information
session regarding the advantages of mediation. When he or she will consider it
necessary, giving the case particularities, the judge will recommend for the
parties to choose mediation for solving the case, regardless of the phase of the
trial. Mediation of the case cannot be mandatory for the parties. When the judge
recommends mediation, parties will present themselves in front of mediator for
an information session regarding the advantages of mediation. After that, the
parties will decide if they accept to solve the dispute trough mediation. In a
court fixed term that cannot be less than 15 days, parties will have to present the
mediator report regarding the result of the information session®.

Article nr. 227, par.2 part 1 of the Civil procedure code states that “in
litigation that by law can make the object of a mediation procedure, the judge
may invite the parties to participate to an information session regarding the
advantages of mediation”; the final part of the quoted norm states that
mediation is not mandatory for the parties and according to art. 60 ind. 2 of
Law nr. 192/2006, this information procedure including formalities for parties
convocation cannot exceed 15 days.

If this information session is made by the judge, then according to art. 2 par
1 ind. 3 of Law nr. 192/2006, it will be mentioned in writing in the summary
made for the hearing. A parties refusal to present oneself to the information
session despite a prior acceptance, will be sanctioned with a judiciary fine of
100 to 1000 lei value, according to art. 187 par. 1 letter f of the Civil Procedural
Code. At the end of a mediation procedure, a mediator must send the mediation
agreement and the mediation report, both in its original and electronic form, to
the court, if the parties reached an agreement or just the report, for the situations
state in art. 56 par. 1, letters b and ¢ from Law nr. 192/2006.

In case the parties settled and the conflict has been solved trough mediation,
the court will give a sentence in accordance to art. 438 of the Civil Procedural

S Art. 227 of Civil procedural Code.
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Code, stating that the mediation led, completely or partially, to the case
resolution®.

According to art. 438 and 441 of the Civil Procedural Code, the first court
sentence can be appealed only for procedural irregularities and for any other
reasons regarding the object of the litigation, as an intention of the law maker to
underline the free will of the parties in dispute resolution.

As a distinctive faze of a civil trial, civil enforcement faze can also be
solved through mediation. Here, the procedure has certain advantages both for
the creditor and for the debtor:

Advantages for the creditor

The most obvious advantage for the creditor is closing an carefully
negotiated agreement by which the debtor accepts the debt, with all the terms
and coverage resources. As a result, the chances for the creditor to obtain
satisfaction increase. Even though the debtor will not cover the debt, the
creditor will have the evidence for acknowledged debt from the debtor’s part.

In addition, the agreement itself, if certified by a public notary, has the
power of an enforcement order and can be put into force’.

Advantage for the debtor

The debtor has the negotiation advantage in which he has the possibility to
establish an effective way to execute his obligations. Through this, he has the
possibility to obtain a loan and can fix with the creditor an strict calendar when
obligations can be paid. Another advantage is the possibility to reduce putting
into force expenses®.

In criminal matters, the Criminal Procedural Code gives an important role
to mediation procedure in solving some of the criminal law situations.

The law maker states that the closing of a mediation agreement represents
one of the situations in which legal responsibility cannot be held against a
person or, when a trial was started, it cannot be continued.

When a judge ruling over a criminal law case receives a mediation
agreement from the parties, regarding a criminal offence for which such an
agreement is possible, he or she must pronounce a closing case sentence.

& Civil decision nr. 4899/2010 of the Romanian Supreme Court of Justice, www.scj.ro.
" Maria Necula — http://www.capital.ro/medierea-in-faza-executarii-silite.html.
8 Maria Necula — http://www.capital.ro/medierea-in-faza-executarii-silite.html.
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Mediation over a criminal offence can take place only for deeds for which a
prior criminal complaint is necessary or for which the law states that the
defendant and the victim can solve the case outside the court. The parties
cannot be forced to take the mediation option®. Solving only the civil aspects of
a criminal litigation through a mediation agreement is possible no matter the
offence.

The Romanian Supreme Court of Justice has stated, by Decision nr. 9/2015,
in pronouncing a guide solution for the just interpretation of a legal provision:

1. In applying the provisions of article 67 of Law nr. 192/2006 regarding
mediation and the organization of mediator as a profession, closing a mediation
agreement is a sui-generis cause for avoiding criminal liability, as a distinctive
situation from reconciliation;

2. Closing a mediation agreements, as stated by Law nr. 192/2006
regarding mediation and the organization of mediator as a profession, can
happen regardless of the trial faze, up until the final ruling of a criminal
sentence®®.

Following this decision, The Romanian Constitutional Court gave a
controversial decision on 15.06.2016. Through it, The Court ruled that art. 67 of
Law nr. 192/2006 regarding mediation and the organization of mediator as a
profession, is constitutional only if it regards criminal offences for which a
mediation agreement is possible and such an agreement is presented in court
until the date of the reading of the indictment. This decision is important
because it states that the mediation agreement can be presented in court only
until a certain hearing and not until the final ruling in a criminal case®*.

As a conclusion, The Romanian Constitutional Court relies on the aspect
that mediation represents a sui-generis cause for avoiding criminal liability,
distinctive of reconciliation, as it is stated by a special norm in criminal matters.

Despite the fact that neither the Criminal procedural code nor the mediation
law state any timeframe for the mediation to be regarded as a cause for avoiding
criminal liability, we consider that The Constitutional Court decision to
establish a time limit represents an addition to the existing legislation and an
infringement of the fundamental principle ubi lex non distinguit, nec noc
distiguere debemus”.

% Art. 67 of Law nr. 192/2006.
10 Decision nr. 9/2015, www.scj.ro.
11 Press release on 16th of june 2016.
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MEDIEREA IN LITIGIILE CIVILE SI PENALE.
ASPECTE DE NOUTATE LEGATE DE PROCEDURA
SOLUTIONARII LITIGIILOR CIVILE S| PENALE*

Asist. univ. dr. Alexandru- Cristian ROSU™
Universitatea Romano-Americani

Rezumat

Medierea este o procedura alternativa de solutionare a litigiilor, indiferent
ca acestea sunt civile, comerciale, penale, administrative, de munca sau de o
alta natura decat cea care implica exercitiul autoritatii judecatoresti. De-a lungul
timpului, si-a aratat eficienta in rezolvarea intr-o maniera facila, constructiva si
ieftind, a majoritatii conflictelor ce apar intr-o societate.

Astazi constatam ca din ce in ce mai multe persoane apeleaza la aceasta
procedura, fie pe fondul avantajelor oferite de aceastd procedurd, fie pe
greutatea accesului la justitie, acces ce, deseori, in Romania s-a dovedit a fi
Tngreunat de costuri deosebit de ridicate Tn ceea ce priveste taxele de timbru sau
administrarea de probe, de exemplu, expertizele judiciare.

In materie penald, un rol deosebit de important pentru rezolvarea laturii
penale si civile, 1l constituie legea, care dupa adoptarea noilor coduri penale si
de procedura penala, in februarie 2014, a extins posibilitatea partilor implicate
in actul de justitie sa stabileasca soarta unui proces in functie de incheierea unui
acord de mediere care sa puna capat procesului penal Tn anumite litigii.

Cuvinte-cheie: Medierea in Romania, solutionarea alternativa a litigiilor,
solutionarea litigiilor civile si penale prin intermediul medierii, avantaje si
particularitatile procedurii medierii

Legea nr. 192/2006 privind medierea si organizarea profesiei de mediator
defineste medierea ca fiind modalitatea de solutionare a conflictelor pe cale

* Lucrarea a fost elaborati in perioada de sustenabilitate a proiectului cu titlul ,, Studii
doctorale §i postdoctorale Orizont 2020: promovarea interesului national prin excelentd,
competitivitate §i responsabilitate in cercetarea stiintifica fundamentala si aplicata romad-
neascd”, numar de identificare contract POSDRU/159/1.5/S/140106. Proiectul a fost cofinantat
din Fondul Social European prin Programul Operational Sectorial Dezvoltarea Resurselor
Umane 2007-2013. Investeste in Oameni!

™ alexandru_red@yahoo.com
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amiabila, cu ajutorul unei terte persoane specializate in calitate de mediator, n
conditii de neutralitate, impartialitate, confidentialitate si avand liberul consim-
tamant al partilort,

Daca initial, legiuitorul a prevazut ca medierea este o modalitate facultativa
de solutionare a conflictelor, prin Legea nr. 370/2009 s-a modificat textul legal,
si, Tn acord cu dispozitiile Directivei 2008/52/CE din 21 mai 2008, medierea a
fost reglementata ca fiind o procedura lasata la liberul consimtamant al partilor,
singure la o solutie convenabila pentru acestea privind rezolvarea conflictului.
Putem afirma ca, spre deosebire de procedura judiciara, partile implicate in
procedura medierii au rolul principal, Tntrucat ei dau si accepta solutia cu privire
la conflictul dintre acestia.

in Romania, doua legi importante dau eficienta larga solutionarii litigiilor
prin intermediul medierii: Legea nr. 134/2010 privind Codul de procedura
civila? si Legea nr. 135/2010 privind Codul de proceduri penala®.

Codul de procedura civila reprezinta procedura de drept comun in materie
civila, acesta aplicindu-se tuturor litigiilor in care legea speciald nu dispune
altfel. Acesta stabileste regulile de competenta si de judecare a cauzelor civile,
precum si cele de executare a hotararilor instantelor si a altor titluri executorii,
in scopul infaptuirii justitiei in materie civila.

In infaptuirea justitiei, instantele judecitoresti indeplinesc un serviciu de
interes public, asigurand respectarea ordinii de drept, a libertatilor fundamen-
tale, a drepturilor si intereselor legitime ale persoanelor fizice si persoanelor
juridice, aplicarea legii si garantarea suprematiei acesteia.

Legiuitorul a prevdzut ca un principiu fundamental, cd judecatorul, in
incercarea acestuia de a avea un rol activ in desfasurarea procesului, sa reco-
mande partilor solutionarea amiabila a litigiului prin mediere, potrivit legii
speciale®.

Procesul civil, prin aceasta intelegandu-se toate domeniile in care se aplica
Codul de procedura civild, deci in sens larg, este guvernat de principiul

.....

L Art. 1 din Legea nr. 192/2006 publicata in M. Of. nr. 441 din 22 mai 2006.

2 Legea nr. 134/2010 privind Noul Cod de proceduri civild, republicati in M. Of. cu nr. 247
din 10 aprilie 2015.

3 Legea nr. 135/2010 privind Noul Cod de procedurd penald, publicatd in M. Of. nr. 486
din 15 iulie 2010.

4 Art. 21 C. pr. civ.
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si dispune cu privire la solutia ce se impune ntr-un anumit diferend avut n fata
instantelor de judecata.

Acest principiu nu se limiteaza doar la procesele civile, ci se aplica si n
solutionarea laturii civile din cadrul unui proces penal, intrucat, latura civila se
solutioneaza potrivit legii civile.

Astfel, potrivit legii, In tot cursul procesului, judecatorul va incerca
impacarea partilor, dandu-le indrumdrile necesare, potrivit legii. In acest scop,
el va solicita infatisarea personald a partilor, chiar daca acestea sunt repre-
zentate. Tn litigiile care, potrivit Legii nr. 192/2006, pot face obiectul procedurii
de mediere, judecdtorul poate invita partile sa participe la o sedinta de
informare cu privire la avantajele folosirii acestei proceduri. Cand considera
necesar, tinand seama de circumstantele cauzei, judecdtorul va recomanda
partilor sa recurga la mediere, in vederea solutionarii litigiului pe cale amiabila,
in orice fazi a judecitii. Medierea nu este obligatorie pentru parti. In cazul in
care judecatorul recomandd medierea, partile se vor prezenta la mediator, in
vederea informarii lor cu privire la avantajele medierii. Dupa informare, partile
decid daca accepta sau nu solutionarea litigiului prin mediere. Pana la termenul
fixat de instanta, care nu poate fi mai scurt de 15 zile, partile depun procesul-
verbal Tntocmit de mediator cu privire la rezultatul sedintei de informare®.

Art. 227 alin. (2) teza I C. pr. civ. prevede ca ,,in litigiile care, potrivit legii,
pot face obiectul procedurii de mediere, judecatorul poate invita partile sa
participe la o sedinfa de informare cu privire la avantajele folosirii acestei
proceduri”; teza finald a normei citate prevede ca procedura medierii nu este
obligatorie pentru parti, iar, conform celor previzute de art. 60? din Legea
nr. 192/2006, aceasta procedura de informare, incluzand si formalitatile pentru
convocarea partilor, nu poate depasi 15 zile calendaristice.

Daca aceasta sedinta de informare se realizeaza de catre judecator,
atestarea in scris, previzuti de art. 2 alin. (1%) din Legea nr. 192/2006, va
presupune consemnarea efectuarii acestei informari a partilor cu privire la
avantajele medierii in Tncheierea de sedinza redactata pentru termenul acordat
Tn acest scop. Refuzul partii de a se prezenta la sedinta de informare cu privire
la avantajele medierii, n situatiile Tn care a acceptat, potrivit legii, va putea fi
sanctionat cu amenda judiciara de la 100 lei la 1.000 lei, astfel cum prevede
art. 187 alin. (1) pct. 1 lit. f) C. pr. civ. La finalizarea procedurii medierii,
mediatorul are obligatia sa transmita instantei de judecatda competente acordul

S Art. 227 C. pr. civ.
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de mediere si procesul-verbal de incheiere a medierii in original si Tn format
electronic, daca partile au ajuns la o intelegere, sau doar procesul-verbal de
incheiere a medierii, in situatiile prevazute la art. 56 alin. (1) lit. b) si c) din
Legea nr. 192/2006, potrivit art. 61 alin. (2) din acelasi act normativ. In cazul in
care partile au ajuns la o intelegere si conflictul a fost solutionat pe calea
medierii, instanta va pronunta, la cererea acestora, 0 hotardre potrivit dispozi-
tiflor art. 438 C. pr. civ., observand daca medierea a condus la solutionarea in
tot sau in parte a diferendului dintre parti si va incuviinta invoiala lor, in
limitele intelegerii acestora®.

Potrivit art. 438 si 441 C. pr. civ., judecatorul va consfinti invoiala partilor
printr-o hotérare judecatoreasca, iar hotararea poate fi atacata numai cu recurs si
numai pentru motive procedurale, nu si de fond, lucru ce intareste vointa legiui-
torului ca partile sa dispuna singure de modalitatea de rezolvare a conflictului.

Ca faza a procesului civil, faza de executare silita poate face si aceasta
obiect al procedurii medierii. Procedura prezintd avantaje reale atit pentru
creditor, cat si pentru debitor

Avantajele creditorului

Cel mai evident avantaj pe care creditorul il poate obtine prin incheierea
unui acord atent negociat si redactat este cd debitorul isi asuma voluntar
executarea obligatiei, cu termene si surse concrete de acoperire. Astfel, sporeste
probabilitatea de a obtine rezultatul scontat de creditor. Chiar in ipoteza in care
debitorul nu ar respecta acordul, incheierea acestuia reprezinta o recunoastere a
obligatiei. In plus, acordul incheiat in forma autentica, este la randul siu, titlu
executoriu si poate fi pus in executare silita’,

Avantajele debitorului

Dintre avantajele debitorului mentionam posibilitatea de a negocia o
modalitate fezabila de indeplinire a obligatiei, care sa 1i afecteze cat mai putin
activitatea. Tn acest scop, debitorul ar putea apela inclusiv la surse externe, cum
ar fi un Tmprumut, si poate fixa cu creditorul un calendar de executare.
De asemenea, un avantaj important il reprezinta evitarea insolventei. La capitolul
avantaje nu trebuie ignorat nici cel al diminuarii cheltuielilor de executare.

® Decizia civild nr. 4899/2010 a 1.C.C.J., Sectia civild si de proprietate intelectual,
WWW.SCJ.r0.
" Maria Necula — http://www.capital.ro/medierea-in-faza-executarii-silite.html.
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E adevarat, creditorul le achitd in avans, insd le va recupera intr-un final, cel
putin teoretic, tot de la debitor®.

In materie penald, Codul de procedurd penald consacria medierii un rol
important in vederea solutionarii procesului penal.

Legiuitorul a prevazut cd acordul mediere constituie unul dintre cazurile
cand actiunea penala nu poate fi pusa in miscare, iar cand a fost pusa in miscare
nu mai poate fi exercitata®.

Daca judecatorul investit cu solutionarea unui proces penal constatd ca la
dosarul cauzei se afla un acord de mediere cu privire la vreo infractiune pentru
care partile se pot intelege, atunci acesta va pronunta o solutie de incetare a
procesului penal®.

Medierea laturii penale poate avea loc numai in cauzele privind infractiuni
pentru care, potrivit legii, retragerea plangerii prealabile sau impacarea partilor
inlatura raspunderea penala. Partile si subiectii procesuali nu pot fi constransi sa
accepte procedura medierii'l. Latura civild a unui proces penal poate fi obiect al
unui Acord de Mediere indiferent de natura infractiunii.

Tnalta Curte de Casatie si Justitie, prin Decizia nr. 9/2015, in vederea
pronuntdrii unei hotdrari prealabile pentru dezlegarea in principiu a urmatoa-
relor chestiuni de drept: ,,1. daca dispozitiile art. 67 din Legea nr. 192/2006
privind medierea si organizarea profesiei de mediator se interpreteaza in sensul
ca medierea este o cauza sui-generis de Tnlaturare a raspunderii penale sau este
o modalitate a Tmpacarii ca si cauzd de inlaturare a rdspunderii penale
reglementatd de dispozitiile art. 159 C. pen.; 2. daca medierea poate interveni
numai pana la citirea actului de sesizare potrivit dispozitiilor art. 159 alin. (3)
C. pen. sau poate interveni in tot cursul procesului penal” a stabilit ca:

1. Tn aplicarea dispozitiilor art. 67 din Legea nr. 192/2006 privind medierea
si organizarea profesiei de mediator, incheierea unui acord de mediere consti-
tuie o cauza sui-generis care inlatura raspunderea penald, distincta de impécare;

2. incheierea unui acord de mediere in conditiile Legii nr. 192/2006 privind
medierea si organizarea profesiei de mediator poate interveni in tot cursul
procesului penal, pani la rimanerea definitiva a hotirarii penale’?,

8 Maria Necula — http://www.capital.ro/medierea-in-faza-executarii-silite.html.
° Art. 16 lit. g) C. pr. pen.

10 Art. 396 alin. (6) C. pr. pen.

1L Art. 67 din Legea nr. 192/2006.

12 Decizia nr. 9/2015 a ICCJ publicatd in M. O. nr. 406 din 9 iunie 2015.


http://idrept.ro/00093014.htm
http://idrept.ro/00124086.htm
http://idrept.ro/00093014.htm
http://idrept.ro/00093014.htm

Alexandru-Cristian Rosu 165

O problema de actualitate si de controversa o constituie, totusi, Decizia
Curtii Constitutionale din 15.06.2016. La aceasta data, Curtea Constitutionala a
Romaéniei a admis exceptia de neconstitutionalitate privind dispozitiile art. 67
din Legea nr. 192/2006 privind medierea si organizarea profesiei de mediator,
in interpretarea dati prin Decizia nr. 9 din 17 aprilie 2015 a Inaltei Curti de
Casatie si Justitie — Completul pentru dezlegarea unor chestiuni de drept in
materie penald, apreciind cad aceste prevederi sunt constitutionale in masura in
care incheierea unui acord de mediere cu privire la infractiunile pentru care
poate interveni impacarea produce efecte numai daca are loc pana la citirea
actului de sesizare a instantei. Practic, Curtea Constitutionala a stabilit ca
acordul de mediere Tsi produce efecte in ceea ce priveste solutionarea laturii
penale, doar daca acordul a fost incheiat pana la citirea actului de sesizare,
respectiv a rechizitoriului, si nu pana la pronuntarea unei hotarari definitive de
condamnare®,

Tn concluzie, Curtea Constitutionala isi Tnsuseste teza potrivit cireia mediere
constituie 0 cauza sui-generis care inlatura raspunderea penald, distincta de
impacare, i care este legiferatd printr-0 norma speciald, derogatorie fatd de
dreptul comun in materia penald. Cu toate ca nici Codul de procedura penala si
nici legea medierii nu instituie niciun termen de aplicabilitate a medierii ca o
cauza de inldturare a raspunderii penale, apreciem ca decizia C.C.R. de a stabili o
limita temporald vine sd adauge la lege acolo unde legea nu distinge, incalcand
astfel principiul fundamental de drept ,,unde legea nu distinge, nici noi nu putem
distinge”.
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THE RIGHTS OF PRISONERS IN THE NEW REGULATION
ON THE EXECUTION OF PUNISHMENT
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Abstract

Social relations arising in the course of execution of Penal Law related
Sanction are regulated by rules of execution of criminal sanctions, rules which
prescribe the conduct of participants in these relationships, namely their rights
and obligations.

Execution rules as found in international treaties and conventions on the
execution of criminal sanctions in the Constitution, the Criminal Code and
Criminal Procedure Code, in the Law no. 254/2013 regarding the execution of
sentences and custodial measures, the rules of special laws, the regulations
governing health labor, government, human rights, and any rules governing the
activity of communities.

Like all human beings, as citizens with rights provided by the Constitution,
prisoners have rights, but also obligations which they may exercise because the
penitentiaries operate under the law, not outside of it.

Keywords: convicted, rights, prison system

Preliminary considerations regarding the prison system in Romania

The rules governing, in the most direct legal way, the execution criminal
legal relations are provided in the Law no. 254/2013 regarding execution of
punishments and measures ordered by the court in criminal proceedings and in
the Law no. 253/2013 regarding execution of punishments and measures
educational and other non-custodial measures ordered by the judiciarein during
the criminal trial which were developed immediately after the appearance of the
New Criminal Code and the New Code of Criminal Procedure! and the
occurrence on the European level of the European Prison Rules no. 2006/2,

" roxsim90@yahoo.ro

!Joan Chis, Criminal executional Law, Wolters Kluwer Publishing House, Bucharest,
20009.
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dated 11 January the same year, being necessary to modify the Law
no. 294/20042, which was the first law on execution of punishments after the
1989 Revolution®,

Any prison disciplinary system aims to achieve objectives related to the
effective control and the maintenance of order at a level of normality. Most of
the times life in prison runs normally, all the facts, relations between the
administration and convicts is done respecting the regulations and the rules of
criminal executional law. Therefore, most convicts recognize the authority in
whose power they are, accept the rules that's been imposed, exercise their legal
rights without trying to exceed their limits, most often this happens to benefit
rewards, facilities, lighter regimes, parole or pardon proposals.

It is essential that prisoners may know both their rights and obligations, is
unthinkable the existence of rules and regulations that no one would know?*.

The exercise of rights of convicted persons

The exercise of rights of convicted persons is provided in art. 56 of Law no.
254/2013, nobody being allowed to limit the exercise of these rights more than
does the law and the Constitution.

Thus, the legal rights of detainees are:

— Freedom of religion opinions and religious beliefs. Convicted persons
have the right to freedom of religious beliefs without prejudice to the freedom
of religious beliefs of others convicted. They may attend the religious services
or meetings held in prisons can procure and hold religious publications and
religious objects;

— The right to information. In the exercise of this right, the convicts can
listen daily radio broadcasts, watch TV, can have access to publications and
magazines, fiction and specialized literature. As a result of modernization
taking place in prisons can be mounted TVs in rooms or clubs, where convicts
based on the daily schedule, can watch news, movies, sports and entertainment
programs;

2 Gabriel Silviu Barbu, Alexandru Serban, Criminal executional Law, C.H.Beck
Publishing, Bucharest, 2008.

3 loan Chis, Dragos Razvan Nita, Criminal executional Law, A.N.I. Publishing, Bucharest
2008.

4 "Putting rules into action — An international handbook regarding good practice in
prisons”, Ed. Penal Reform International, The Hague, 1995.
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— The right to consult personal documents. The convicted person, his
lawyer or any other person, with the written consent of the sentenced person has
access to the individual file®. Interest of the convicts and their families about the
documents from the case file came from the need for knowledge of its
developments, state of fact and law which may influence his life, as follows:
legal situation, release, transfer, sanctioning or reward, providing facilities or
responsibilities, documentation of days earned as a result of work performed,
the amount of the sums deposited in the name of the convict, examining the
medical, obtaining qualification certificates etc;

— Measures to ensure access to legal provisions and documents regarding
the execution of sentences. The convicts benefit from the space and facilities to
ensure the right to legal assistance. Convicted persons can consult lawyers of
their choice in any matter of law deduced administrative or judicial proceedings;

— Ensure the exercise of the right to counsel. The convict has the
possibility to address unrestrained any institution, state authority, courts,
prosecution authorities, the media, organizations that defend human rights or
can support any positive action of social reinsertion, Cultural, religious, sports;

— The right to have telephone calls and online communications. As an
extension of the right to correspondence and legal liaison with the outside is the
right to phone calls, which provides that, convicted persons have the right to
make phone calls from public phones installed in prison.Phone calls are
confidential and are conducted under visual supervision. Expenses for making
telephone calls shall be borne by the convicted persons;

— The right to daily walk. According to which, every convicted person is
entitled to daily walk outdoors for at least one hour, depending on the regime of
execution of sentence of imprisonment. In order to preserve the health of
convicts, physical and mental, especially for those who are accommodated in
cells of small dimensions or or those who are not used at daily outdoor
activities, as well as those with medical conditions that can not carry out
employment activities or lucrative into an open environmentin every prison are
organized walk areas;

— The right to receive visits and the right to be informed of special family
circumstances. The convicted persons have the right to receive visits, in special
designed areas, under visual supervision of prison administration staff.;

S Law no. 254/2013 regarding the execution of sentences.
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— The right to receive, buy and own goods. The number and weight of
packages, categories of goods that may be received, purchased, stored and used
by convicted persons, and procedure for the receipt, storage and use shall be
established through the Rules of Procedure.;

— The right to health care, treatment and care. The right to healthcare
includes medical intervention, primary care, emergency medical assistance and
specialty care. Medical care, treatment and care in prisons are provided, with
qualified staff, free of charge, according to the law on demand or whenever
necessary;,

— Right to diplomatic assistance. The convicted persons who have another
nationality than Romanian, have the right to appeal to the diplomatic
representations or the Romania's consular of the State whose citizens are and to
be visited by officials of these diplomatic or consular representations, under
conditions of confidentiality, under visual supervision. The prison administration
has an obligation to cooperate with these institutions to achieve diplomatic
assistance to convicted persons;

— The right to marriage. The convicted persons have the right to marriage
in prison, under the law. The consent of the intending spouses is taken by the
officer of civil status within the community public local service of people
records or within the municipality in whose administrative-territorial prison is;

— The right to leisure and weekly rest. In prisons, the convicts are
performing gainful and occupational employment, cultural-educational, sports
and household, in a program, usually of eight hours. The program of 8 hours of
work followed by 8-9 hours of household activities, of rest, or various
occupational activities, then at least 7 hours of uninterrupted sleep or rest. From
the configuration of a week it follows that at least two days the convicts are not
employed in gainful activities, so they are allowed to rest or to leisure;

— The right to work. The convicted persons may be required to workin,
relation to the type of enforcement regime, taking into account the qualification,
their skills and abilities, age, health status, safety measures as well as training
programs intended to support them;

— The right to food, dress, bedding and minimum conditions of
accommodation. Persons convicted to imprisonment are placed in the execution
room by gender, age, health, nature of the offense and depending on the safety
requirements of ownership®.

® Regulation implementing the Law no. 254/2013 regarding the execution of sentences.
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News in matters of prisoners rights established by the Recommendation
Committee of Ministers to member states on the European Prison Rules
REC and by Law no. 254/2013.

After analyzing the European Prison Rules adopted by the Committee of
Ministers Recommendation Committee of Ministers to member states on the
European Prison Rules Rec (2006) 2.

The changes relevant to the rights of convicts are:

— Persons deprived of their freedom retain all rights that have not been
withdrawn by law, following the decision of conviction to imprisonment or
preventive arrest;

— The detention conditions that violate human rights can not be justified
by lack of resources. This new rule comes to rule the state's obligation to
respect its institutions;

— A new rule regarding the incarceration of minors states that “"those under
18 years will not be detained in a prison for adults, but in institutions specially
designed for this purpose”;

— The principle of the separation and classification received a new
interpretation in the current European rules, in which it gives prisoners a choice
as far as possible when it is performed overnight accommodation in rooms
shared by those who are willing to share cell;

— A noticeable transformation of the content on the right of prisoners to
appeal to state bodies, judiciary and other bodies and organizations, the media,
is regarding the right to request legal advice, and the prison authorities should
facilitate access to such advice;

— A widening of the right of access and communication is the provision
according to which prisoners will be allowed to communicate as often as
possible by letter, telephone or other means of communication with their
families, other persons and representatives of outside organizations and receive
visits from these persons;

— An expression of the development rights of prisoners according to
European rules is their participation in public activities if such activity is not
expressly prohibited by law;

— Another rule required is that when prisoners are being moved to a prison
or other places such as court or hospital, they shall be exposed as little to public
view taking measures to protect their anonymity’.

" Joan Chis, Criminal executional Law, Legal Publishing House, Bucharest, 2013.
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Also, by Law no. 254/2013 regarding the execution of sentences are
established other rights, such as:

- The right of hot meals three times a day;

- The right to rest and weekly rest periods;

- The right to get in touch with his lawyer hired or appointed office;

- The right to complain against the violation of legal provisions.

According to the law, prisoners under certain conditions can benefit from
the following features and rewards:

- Visits without devices of separation between convicted and visitors;

- Entrusting a responsibility in the activities of socio-cultural, therapeutic,
counseling and social assistance;

- Closure of a previously imposed disciplinary sanctions;

- Supplementing the rights to packages and visits;

- Provide material for prizes in occupational activities;

- Permission to get out of prison for a day, but not more than 15 days per
year;

- Permission to get out of prison for a period of 5 days, but no more than 25
days per year;

- Permission to get out of prison for a period of 10 days but not more than
30 days per year.

Conclusions

Obviously, imprisonment would curtail rights, but that does not mean that
detainees are deprived of fundamental human rights. Even the most dangerous
detainee it has protected certain fundamental rights.

Life in prison is difficult, therefore, during the execution of the sentence of
imprisonment, it is essential to respect the rights of the convicts to provide them
things they can use to exercise these rights and to make bearable conditions of
detention.

These rights of prisoners are meant to create living, health and normality
conditions because they can not take care of their own material and financial
needs.
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Rezumat

Relatiile sociale aparute in cadrul activitatii de executare a sanctiunilor de
drept penal sunt reglementate prin normele dreptului executarii sanctiunilor
penale, norme prin care se prescrie conduita participantilor la aceste relatii,
adica drepturile si obligatiile acestora.

Normele de drept executional se regdsesc in tratate si conventii interna-
tionale cu privire la executarea sanctiunilor penale, in Constitutia Romaniei, in
Codul Penal si Codul de Procedura Penald, in Legea nr. 254/2013 privind
executarea pedepselor si a masurilor privative de libertate, Th normele unor legi
speciale, in normele privitoare la sandtate, munca, administratie, drepturile
omului, precum si in orice norme ce reglementeaza activitatea unor colec-
tivitati.

Ca toate fiintele umane, ca cetdteni cu drepturi prevazute in Constitutie,
condamnatii au drepturi, dar si obligatii pe care le pot exercita, deoarece
penitenciarele functioneaza in virtutea legii, nu in afara ei.

Cuvinte cheie: condamnati, drepturi, sistem penitenciar

Consideratii introductive privind sistemul penitenciar din Romania

Normele ce reglementeaza, in modul cel mai direct, raporturile juridice de
drept executional penal sunt prevazute in Legea nr. 254/2013 privind executarea
pedepselor si masurilor dispuse de organele judiciare in cursul procesului penal
si Tn Legea nr. 253/2013 privind executarea pedepselor, a masurilor educative si
a altor masuri neprivative de libertate dispuse de organele judiciare in cursul
procesului penal ce au fost elaborate imediat dupa aparitia Noului Codului
penal si a Noului Cod de procedurd penald® si ca urmare a aparitiei pe plan

" roxsim90@yahoo.ro
! Toan Chis, Drept executional penal, Ed. Wolters Kluwer, Bucuresti, 2009.
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european a Regulilor penitenciare europene nr. 2006/2, din 11 ianuarie acelasi
an, fiind necesard modificarea Legii nr. 294/20042, care era prima lege de
executare a pedepselor de dupi Revolutia din 19893,

Orice sistem disciplinar din nchisori isi propune sa indeplineasca obiective
ce tin de un control eficace, precum si de mentinerea ordinii la un nivel de
normalitate. De cele mai multe ori viata din inchisoare se deruleaza normal,
toate faptele, raporturile dintre administratie si condamnati se realizeaza
respectandu-se reglementarile si normele de drept executional penal, de
bunavoie, fara a fi nevoie de corectii. Ca urmare, majoritatea condamnatilor
recunosc autoritatea in a carui putere se afla, accepta regulile ce lui s-au impus,
Tsi exercita drepturile conferite de lege fara a incerca sa depaseasca limitele lor,
de cele mai multe ori acest lucru se intampla pentru a beneficia de recompense,
facilitati, regimuri mai usoare, liberare conditionata sau propuneri de gratiere.

Este esential ca detinutii sa isi cunoasca atat drepturile, cat si obligatiile,
fiind de neconceput existenta unor reguli si regulamente pe care nimeni sa nu le

cunoasci®.

Exercitarea drepturilor persoanelor condamnate

Exercitarea drepturilor persoanelor condamnate este prevazuta in art. 56 din
Legea nr. 254/2013, nefiind permis nimdnui sd limiteze exercitarea acestor
drepturi mai mult decét o face legea si Constitutia.

Astfel, drepturile legale ale condamnatilor sunt urmatoarele:

— Libertatea constiinzei, a opiniilor si libertatea credinzelor religioase.
Persoanele condamnate au dreptul la libertatea credintelor religioase fara a
aduce atingere libertatii credintelor religioase ale celorlalte persoane condam-
nate. Acestia pot participa la servicii sau intruniri religioase organizate in
penitenciare, pot procura si detine publicatii cu caracter religios, precum si
obiecte de cult;

— Dreptul la informarie. Tn exercitarea acestui drept condamnatii pot audia
zilnic emisiunile radio, urmari programele de televiziune, pot sa aiba acces la
publicatii si reviste, literaturd beletristica si de specialitate. Ca urmare a

2 Gabriel-Silviu Barbu, Alexandru Serban, Drept executional penal, Ed. C.H. Beck,
Bucuresti, 2008.

3 Joan Chis, Dragos Rizvan Nitd, Drept executional penal, Ed. A.N.I., Bucuresti 2008.

4 A pune regulile in actiune — Un manual international privind o buna practica in
penitenciare”, Ed. Penal Reform International, Haga, 1995.
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modernizarilor care au loc in penitenciare, se pot monta televizoare in camerele
cu efective mai mari sau in cluburi, unde condamnatii, pe baza programului
zilnic, pot viziona stiri, filme, emisiuni sportive si de divertisment;

— Dreptul la consultarea documentelor cu caracter personal. Persoana
condamnata, aparatorul acesteia sau oricare altd persoana, cu acordul scris al
persoanei condamnate, are acces la dosarul individual®. Interesul condamnatilor
si al familiilor acestora cu privire la actele din cuprinsul dosarului vin din
nevoia de cunoastere a evolutiei situatiei acestuia, situatie de fapt si de drept
care poate influenta viata acestuia, astfel: situatia juridica, liberarea, transfe-
rarea, sanctionarea ori recompensarea, acordarea de facilitati ori responsa-
bilitati, documentarea cu privire la zilele castigate ca urmare a muncii prestate,
cuantumul sumelor consemnate pe numele condamnatului, verificarea situatiei
medicale, obtinerea de certificate de calificare etc.;

— Dreptul la asistenta juridica. Persoanele condamnate beneficiaza de
spatiul si facilitatile necesare asigurarii dreptului la asistenta juridica. Ele pot
consulta avocati alesi de acestea, in orice problema de drept dedusa proce-
durilor administrative sau judiciare;

— Dreptul la petizionare si dreptul la corespondensa. Condamnatul are
posibilitatea de a se adresa neingradit oricarei institutii, organ de stat, instante
judecatoresti, organele parchetului, mass-mediei, organizatiilor care apara drep-
turile omului sau care pot sprijini orice actiune pozitiva de reinsertie sociala,
culturala, religioasa, sportiva;

— Dreptul la convorbiri telefonice si comunicari on-line. Ca o extindere a
dreptului la corespondenta si legatura legala cu exteriorul este dreptul la
convorbiri telefonice conform caruia persoanele condamnate au dreptul sa
efectueze convorbiri telefonice de la telefoanele publice instalate in penitenciar.
Convorbirile telefonice au caracter confidential si se efectueaza sub urmarire
vizuald. Cheltuielile ocazionate de efectuarea convorbirilor telefonice sunt
suportate de catre persoanele condamnate;

— Dreptul la plimbare zilnica. Conform caruia fiecdrei persoane
condamnate 1 se asigura zilnic plimbare in aer liber timp de minimum o ora, in
functie de regimul de executare a pedepsei privative de libertate. Pentru a se
pastra starea de sanatate a condamnatilor, fizica si psihicd, mai ales pentru cei
care sunt cazati n celule de mici dimensiuni ori care nu sunt folositi la activitati
zilnice n aer liber, precum si cei cu afectiuni medicale care nu pot desfasura

S Legea nr. 254/2013 privind executarea pedepselor.
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activitati ocupationale sau lucrative in mediu deschis, se organizeaza in fiecare
penitenciar zone de plimbare;

— Dreptul de a primi vizite si dreptul de a fi informat cu privire la situa-
riile familiale deosebite. Persoanele condamnate au dreptul de a primi vizite,
indiferent de regimul de executare a pedepsei inchisorii, in spatii special ame-
najate, sub supravegherea vizuala a personalului administratiei penitenciarului;

— Dreptul de a primi, cumpdra si detine bunuri. Numarul si greutatea
pachetelor, categoriile de bunuri care pot fi primite, cumparate, pastrate si folo-
site de catre persoanele condamnate, precum si procedura de primire, pastrare si
folosire se stabilesc prin regulamentul de ordine interioara;

— Dreptul la asistenta medicala, tratament si ingrijiri. Dreptul la asistenta
medicala include interventia medicala, asistenta medicala primara, asistenta
medicala de urgenta si asistenta medicald de specialitate. Asistenta medicala,
tratamentul si ingrijirile in penitenciare se asigura, cu personal calificat, in mod
gratuit, potrivit legii, la cerere sau ori de cate ori este necesar;

— Dreptul la asistenza diplomatica. Persoanele condamnate, care au alta
cetdtenie decat cea romand, au dreptul de a se adresa reprezentantelor diplo-
matice sau consulare in Romania ale statului ai carui cetateni sunt si de a fi
vizitate de functionarii acestor reprezentante diplomatice sau consulare, in
conditii de confidentialitate, sub supraveghere vizuald. Administratia peniten-
ciarului avand obligatia de a coopera cu aceste institutii pentru realizarea
asistentei diplomatice a persoanelor condamnate;

— Dreptul la incheierea casatoriei. Persoanele condamnate au dreptul la
incheierea casatoriei in penitenciar, in conditiile legii. Consimtamantul viitorilor
soti este luat de cdtre ofiterul de stare civild din cadrul serviciului public
comunitar local de evidenta a persoanelor sau, dupa caz, din cadrul primariei in
a cdrei raza administrativ-teritoriala se gaseste penitenciarul;

— Dreptul la odihna si repausul saptamdanal. Condamnatii in penitenciare
desfasoara activitati lucrative si ocupationale, cultural-educative si sportive,
gospodaresti si de deservire, intr-un program, de regula, de opt ore. Programul
de 8 ore de munca este urmat de 8-9 ore de activitati gospodaresti, de repaus,
sau activitati ocupationale diverse, apoi de cel putin 7 ore de somn neintrerupt
ori de odihna. Din configuratia unei sdptamani rezulta ca cel putin doua zile
condamnatii nu sunt folositi la activitati lucrative, deci sunt lasati in repaus ori
la odihna;

— Dreptul la munca. Persoanelor condamnate li se poate cere sa munceasca,
in raport cu tipul regimului de executare, tindndu-se seama de calificarea,
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deprinderile si aptitudinile acestora, de varsta, stareca de sanatate, masurile de
siguranta, precum si de programele destinate sprijinirii formarii profesionale a
acestora;

— Dreptul la hrana, tinutd, cazarmament si condifii minime de cazare.
Condamnatii la executarea pedepsei inchisorii sunt repartizati in camera in
functie de sex, varsta, stare de sandtate, natura infractiunii, precum si in functie
de cerintele de siguranti a detinerii®.

Noutiti Tn materia drepturilor condamnatilor introduse prin Recoman-
darea Comitetului de Ministri ai statelor membre, referitoare la Regulile
penitenciarelor europene REC si prin Legea nr. 254/2013.

Tn urma analizei regulilor penitenciarelor europene a fost adoptati de citre
Comitetul de Ministri Recomandarea Comitetului de Ministri ai statelor membre,
referitoare la Regulile penitenciare europene REC (2006)2.

Modificarile relevante cu privire la drepturilor condamnatilor, sunt:

— Persoanele private de libertate Tsi pastreaza toate drepturile care nu le-au
fost retrase prin lege, in urma deciziei de condamnare la pedeapsa cu inchi-
soarea sau arestarea preventiva;

— Conditiile de detentie care incalca drepturile omului nu pot fi justificate
prin lipsa de resurse. Aceastda noud reguld vine sa statueze obligatia statului de a
Tsi respecta institutiile;

— O noua reguld cu privire la incarcerarea minorilor prevede ca ,, cei cu
varsta sub 18 ani nu vor fi incarcerayi in penitenciare pentru aduls, ci in instituyii
special concepute in acest scop”,

— Principiul separatiunii si clasificarii a primit o noua interpretare in
regulile europene actuale, prin faptul ca se acordd condamnatilor posibilitatea
de a alege, pe cat posibil, atunci cand cazarea se realizeaza pe timpul noptii in
camere comune, pe cei cu care sunt dispusi sa imparta celula;

— O transformare sesizabila a continutului privind dreptul condamnatilor
de a se adresa organelor de stat, justitiei sau altor organe si organizatii, mass-
mediei este cea privind dreptul sa solicite consiliere juridica, iar autoritatile
penitenciarului trebuie sa faciliteze accesul la o astfel de consiliere;

— O largire a dreptului la vizita si comunicare o constituie prevederea
conform caruia detinutilor li se va permite sa comunice, cat de des posibil, prin
corespondenta, telefon sau alte mijloace de comunicare cu familiile lor, terte

® Regulamentul de aplicare a Legii nr. 254/2013 privind executarea pedepselor.



178 Contemporary legal institutions

persoane si reprezentantii organismelor exterioare, precum si sa primeasca
vizite de la aceste persoane;

— O expresie a dezvoltarii drepturilor condamnatilor Tn conformitate cu
regulile europene este si participarea acestora la activitati publice, daca aceasta
activitate nu este expres interzisa prin lege;

— O alta regula necesara este cea conform careia atunci cand detinutii sunt
mutati Tntr-un penitenciar sau in alte locuri, cum ar fi tribunal sau spital, acestia
vor fi expusi cat mai putin privirii publice, ludndu-se masuri pentru a le proteja
anonimatul’.

De asemenea, prin Legea nr. 254/2013 privind executarea pedepselor se
stabilesc si alte drepturi precum:

- Dreptul la hrana calda de trei ori pe zi;

- Dreptul la odihna si repaus saptamanal,

- Dreptul de a intra In contact cu avocatul sdu angajat sau numit din oficiu;

- Dreptul de a se plange impotriva incalcarii prevederilor legale.

In conformitate cu prevederile legale, condamnatii Tn anumite conditii pot
beneficia de urmatoarele facilitati i recompense:

- Vizite fara dispozitive de separare intre condamnat si vizitatori;
culturale, terapeutice, de consiliere si asistenta sociala;

- Ridicarea unei sanctiuni disciplinare aplicate anterior;

- Suplimentarea drepturilor la pachete si vizite;

- Acordarea de premii constand in materiale pentru activitati ocupationale;

- Permisiunea de iesire din penitenciar pentru o zi, dar nu mai mult de 15
zile pe an;

- Permisiunea de iesire din penitenciar pe o durata de cel mult 5 zile, dar nu
mai mult de 25 de zile pe an;

- Permisiunea de iesire din penitenciar pe o durata de 10 zile, dar nu mai
mult de 30 de zile pe an.

Concluzii

Evident ca, pedeapsa inchisorii implica ingradirea anumitor drepturi, dar
asta nu inseamna ca detinutii sunt lipsiti de drepturile fundamentale ale omului.
Chiar si celui mai periculos detinut 1i sunt protejate anumite drepturi funda-
mentale.

" Toan Chis, Drept Executional Penal, Ed. Universul Juridic, Bucuresti, 2013, p. 219.
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Viata in penitenciar este una grea, de aceea, pe perioada executarii pedepsei
privative de libertate, este esential sa li se respecte drepturile condamnatilor, sa
li se puna la dispozitie lucrurile de care se pot folosi pentru exercitarea acestor
drepturi si pentru a face suportabile conditiile detentiei.

Aceste drepturi ale condamnatilor sunt menite sa creeze conditii de viata,
sanatate si normalitate, acestia neputand sa se ingrijeascd material si financiar
de propriile nevoi.
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Abstract

As awareness of human trafficking increases, we are learning more about
how the internet impact human trafficking. The internet provide traffickers the
ability to connect with potential victims. Traffickers able to manipulate
potential victims’ lives in “real-time” by utilizing technology to text or share
and tag photos on social networking sites.

Human trafficking has many facets to it and technology’s role varies as a
result. Yet, little is known about costs and benefits of technology’s role. We do
not know if there are more human trafficking victims as a result of technology,
nor do we know if law enforcement can identify perpetrators better as a result
of the traces that they leave. One thing that we do know is that technology
makes many aspects of human trafficking more visible and more traceable, for
better and for worse.

Focusing on whether technology is good or bad misses the point, it is here
to stay, and it is imperative that we understand the role that it is playing in our
lifes. More importantly, we need to develop innovative ways of using technology
to address the horrors of human trafficking.

Keywords: human trafficking, internet role, vulnerable categories

Introduction

Human trafficking is not a new social reality. What is different today than
the history of the slave trade is the extent of this phenomenon and it’s insidious
means through which it is realizing. Thus, one of the means of recruiting is
today the internet.

The Internet has rapidly become commonplace in our everyday life. In the
last 5 years the rate of Internet penetration has increased more than 20 times.
Also, the mobile technology has advanced in recent years, leading to an easier
access to the Internet.

" roxsim90@yahoo.ro
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The analyzes carried out by the National Authority for Management and
Regulation in Communications underlines that there is a discrepancy between
urban and rural areas in terms of access and diversity of service offerings
communication. The Internet penetration in rural areas is lower and where there
is Internet access, demand is poor. It should be remembered that in 2009
Romania adopted a National Strategy on the implementation of universal
service in electronic communications, which aims to ensure access to electronic
communications of any citizen of Romania.

The principle that promotes this strategy is that access to a minimum set of
electronic communications services is considered a fundamental right of citizens,
essential for their integration in the community and more broadly in the
information society®.

Regarding children's access to new communication technologies there are
no studies or official data showing the penetration of these technologies among
children. A study at the European level of IAB Europe? shows that in Romania
we have the youngest population using the Internet: 40% are young people aged
between 15 and 24 years. We also have the smallest population with experience
in using the Internet: more than half of the Romanians who surf the Internet do
so for less than 6 years. This study also shows that Romanians tend to spend
more time on the Internet, 44% spend more than 3 hours/day, and have more
confidence in the information they find on the Internet.

Regarding awareness of human trafficking increase must be recognized and
highlighted the fact that the Internet is a tool that facilitates human trafficking.

The connection between human trafficking and internet

Specialists talk about a clear connection between the Internet and human
trafficking. They talk about a number of cases, not a phenomenon or a common
method of recruitment. Recruitment methods have not changed, being more
adapted to be more efficient and faster to deceive. However, we can say that the
Internet can become an important medium for recruitment. This opinion is
explained by the increase of Internet access and frequency of increasingly
greater use of the Internet to meet new friends. Furthermore, the explanation for

1 Order no. 461/2009 approving the National Strategy on the implementation of universal
service in electronic communications.

2 MCDC study — Marketers & Consumers, Digital & Connected conducted by IAB Europe
published in February 2010.
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which the Internet is not currently a common medium of recruitment is that the
most vulnerable groups do not have access to computers or the internet.

Most often, the Internet is used for communication with friends, relatives,
new friends through email, chat programs or social networks but also to search
for information or jobs. Thus, the Internet provides traffickers ability to connect
with potential victims. Through the freedom it provides to its users, the Internet
is one of the areas with the fewest usage rules. Freedom is both an advantage
and one of the main risks when users doesn’t have the best intentions. Also, the
Internet is a medium that makes people feel safe.

Recruitment through the Internet does not differ essentially from the
classical manner. The trafficker pursues the same thing: to win the trust of the
victim and find out which are the vulnerabilities (the need for money, the need
to be appreciated, praised, wants to leave home, wants to go abroad etc.). All
these things can be easily find out from the first exchanges of messages. Most
mistakes occur in communicating with others through social networks. Thus,
the risks of Internet use:

— Importing the contact lists. Wishing to have a list of contacts as bigger
as possible in chat or profiles on social networks, users import contact lists of
friends without filter them in any way. Thus, the risk that a person with bad
intentions to get in the list is very high;

— Accepting strangers to your friends list. It is common to be contacted on
chat or social networks from unknown persons who wish to be added to the
contact list. Curiosity, the desire to meet new people and the desire to be popular
causes some young people to accept without much thought. The idea that a
conversation can be stoped whenever they feel like, gives them the feeling that
they have communication control;

— Sending or posting pictures. Most social network users post their
personal photos in profiles visible to all. Also they send pictures to people they
discuss with, this is a step considered normal in knowing a new person. This
may be the beginning of an abusive situations because pictures can be used for
various purposes. Quite often happens that photos to reach the various sites.
Also, when photos or videoclips transmitted are more "daring" they can be the
reason of blackmail;

— Transmission of personal data. Personal data includes information that
may help to identifying and contacting a person. Also in this chapter we can
include details about personal life: family vacations, problems etc. Discussions
are focused either on the discovery the other, either on a subjects of interest;
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— Meeting face to face "online friends". The problem of meeting face to
face with people you know online is more delicate. The reason why the youth
decide to meet in real life with "online friends" is the desire to find a boyfriend
or a girlfriend to have a relationship with or looking just to spend time with
someone their age;

— Receiving offers. In online discussions may appear different types of
offers: from job offers, to offers of earning quick money or business deals.
Also, girls who look nice and post "bold™" photos are approached by people who
pretend to be from agencies models, adolescents who receive offers to participate
in "successful business™ for which they should contribute with an amount to
start.

Risk factors and vulnerable categories

Traffickers seek a vulnerability which, once discovered, is dissected by
taking advantage of that person's needs: the need for money, the need for
affection, need to go abroad etc.

Specialists indicate that the main vulnerable group of human trafficking
through the Internet recruiting are minors aged between 14 and 17 years,
especially girls, easily influenced, from poorer areas, coming from families with
problems (breakups, conflicts, abuses etc.) or from institutions for protection of
children, with little monitoring from family or social institutions in which they
lived,

A study conducted by The Institute for Research and Prevention of
Criminality* among students, study conducted on 903 middle school students,
shows that 50% of students participating have not established any rules about
internet browsing. 70% met by accident pornographic materials while browsing
the internet, of these, 10% say they have talked with their parents about this,
70% would not meet with people they know on the Internet, about 70% of
investigated middle school students access the Internet at least once a day. 4 out
of 10 boys from 8th grade states that they have met with people known on the
internet (which is the highest frequency). Social networks are frequented more
by girls, which are posting personal photos.

3 Adrian lacob, Victor Constantin Draghici, "Aspects of trafficking in human being”,
Ed. Sitech, Craiova, 2013.

4 The study "Child safety on the Internet" conducted by the Institute for Research and Crime
Prevention, available on https://www.politiaromana.roffiles/pages_files/ sondaj_precampanie.ppt.
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Also, mobile phones have become a must for children older than 10 years.
They represent an object that they must have, which helps them to be accepted
in any group of the same age. At the same time, the access to internet via
mobile phone has become commonplace. In this way, the situation can get out
of control.

Institutional representatives tend to have two types of perceptions regarding
Internet use by minors:

- The Internet is an opportunity for children to have access to information
that would not otherwise be accessible, so they think that children should not be
limited but mostly supervised by adults. Although there are dangers and risks
for children when surfing the internet, they believes that if the children are
properly trained, they can protect themselves from this threat;

- The Internet is primarily a hostile environment in which children may be
exposed to abuse.

Also, the use of the Internet may affect other aspects of children's lives:
school performance suffer, relationships with family or with other children is
deteriorating, children have trouble expressing emotions and other relationship
problems with others.

Another vulnerable group is the workers who are looking for jobs abroad.
The use of new information and communication technologies for the purpose of
recruitment of labor has become a characteristic of the XXI century to facilitate
finding jobs, contributing to a greater mobility of labor. Unfortunately, this
combines with other gaps in legislative regulations that could prevent
potentially harmful effects of new technologies — such as facilitating trafficking
for labor exploitation. The Internet is a cheap and easy way to make deceptive
offers of jobs and create deceitful websites in order to them outsmart those
looking for a job, so they believe that they are responding to actual job offers.
The Internet provides anonymity, making it difficult to identify those who post
on a website.

Traditional forms of recruitment, such as advertisements for jobs in
newspapers, advertisements displayed on billboards or bus stations or recruiting
informal "by hearsay, transmitted from man to man," or through friends or
relatives are still ways quite common for bringing someone into a situation of
trafficking, of exploitation. Such methods may operate at a local, regional or even
national level, depending on the coverage of the media that are popularized®.

5 The study "The role of the Internet in trafficking for labor exploitation"”, available on
http://www.ituc-csi.org/IMG/pdf/internet_and_labour_trafficking_faq_ro.pdf.
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However, the use of "electronic™ recruitment is growing. For example, in
Romania, on an recruitment site, were recorded 30,000 applications for jobs
abroad and nearly 11,000 applications for jobs in Britain, 4,800 in Germany and
2,800 in France. Most promoted jobs were those in hotels and tourism, followed
by those for home care, health, agriculture, restaurants or catering services. It is
already confirmed that the Internet and mobile communications are used at an
increasingly wider scale to recruit victims of trafficking®.

Among the typical cases of recruitment on the Internet for trafficking for
labor exploitation are misleading information about employment/job and working
conditions which aimed at a wide audience, or certain specific categories.
Information about deceptive jobs may be available to a wide public where they
are published on websites for public. Also, to promote tempting job offers are
used search engines or pop-up, as well as individualized virtual spaces, such as,
for example, chatrooms, social networking or e-mail spam. Moreover, in
addition to recruitment, the Internet is used to communicate with potential or
actual victims of trafficking for labor exploitation through e-mail, social
networks or chat. This type of communication can mean threats or behavior
control.

Among the most common signs that can indicate risk or danger of
deceptive job offers are promises regarding payment of unrealistically wages,
information relating to charging of an "administrative fees" or of "fees for those
who can find them", a description of the job description, but in general terms,
no address of the agent recruitment, contact details confined to a cell phone
number or an email address, general information about accommodation in a
single room with a large group of people.

Ways to prevent

Regarding trafficking in minors, the main way of prevention is monitoring
of children using new technologies. Parents have lost control over how their
children interact with others via the Internet because time spent with children is
declining, and also, that still many parents have little knowledge about the
Internet than their children. The highest risks occur when children are allowed
to have a computer in their room or to access the internet on their phone, and
parents no longer have control over time spent on the internet or on websites
visited.

® https://www.europol.europa.eu/content/trafficking-human-beings-and-internet.
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Moreover, from the earliest age should be set very clear rules for internet
usage, but this can only be done if the parent has a good understanding of what
constitutes Internet, with its advantages and disadvantages. The current parental
control programs can have an effect on young children, but not at all effective
for adolescents who find quickly solutions to disable certain components that
seem too intrusive.

The education system does not educate children to avoid risks when using
the internet. The subject is not yet considered a problem requiring special
activities. The program includes technical aspects of Internet security: password
management, what personal data means, viruses and spyware. So, in the
absence of a coherent system of educating children and young people about the
internet and its rules, they learn from each other, learn fragmented, sometimes
incorrectly, they relies on discovery and safety issues remain largely
undiscovered.

Also, the involvement of young people in developing policies and
procedures related to the Internet, mobile devices, games and other network
technologies. Young people are more likely to adhere to them if they had a role
in shaping these policies and at the same time, they will learn more about the
benefits and challenges posed by technology.

In the case of the online recruitment for labor exploitation it is required that
through national regulations to be imposed to all those in charge of recruitment
of manpower to hold the license for this purpose, there must be special portals
designed for jobs that provide information and advise regarding safety,
including links (references) to assist points, should be considered developing a
web platform Panels with information and referrals to support points from all
Member States of the European Union which is connected with all legal portals
on recruitment of labor, should be introduced a way of monitoring the safety of
the Internet in terms of recruitment online, with links to labor inspection, social
online networks should be encouraged to implement safety measures regarding
"the alleged" job offers, also it is needed to strengthen the capacity of workers
in terms of the ability to recognize a fraudulent job offer.

Conclusions

The problem of abuse and exploitation that may arise from the use of
Internet and online safety is relatively new. Although does not exist enough
cases to talk about a phenomenon, the overall conclusion is that the Internet is a
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medium that can be exploited in the future by traffickers, whatever the form of
exploitation. The legislation on the virtual space of the Internet mainly refers to
situations where there are child pornography or other content deemed illegal.
Authorities have so few ways to intervene. They have no way to monitor online
discussions and intervene to prevent situations of abuse, they may intervene
only after the abuse occurred and there is an intimation in this regard.

For this reason it is very important to have prevention programs and
awareness of these dangers. Future interventions to prevent trafficking and
exploitation of children through new technologies should focus on information
and education. Parents should at least made aware about the hazards It may
present the Internet.

The issue of online safety and use of new technologies in human trafficking
should be analyzed periodically. Cyberspace is extremely dynamic, so it is
expected that recruitment approaches and methods to change and adapt
constantly. One solution would be to create a national mechanism for reporting
cases of abuse occurring online and promotion it among citizens. Such
information could be collected in real time and quickly implement concrete
solutions.

BIBLIOGRAPHY:

1. Order no. 461/2009 approving the National Strategy on the implementation
of universal service in electronic communications;

2. MCDC study — Marketers & Consumers, Digital & Connected conducted
by IAB Europe published in February 2010;

3. Adrian lacob, Victor Constantin Draghici, "Aspects of trafficking in
human being”, Ed. Sitech, Craiova, 2013;

4. The study "Child safety on the Internet” conducted by the Institute for
Research and Crime Prevention, available on https://www.politiaromana.ro/
files/pages_files/sondaj_precampanie.ppt;

5. The study "The role of the Internet in trafficking for labor exploitation”,
available on http://www.ituc-csi.org/IMG/pdf/internet_and_labour_trafficking_
fag_ro.pdf;

6. https://lwww.europol.europa.eu/content/trafficking-human-beings-and-
internet.


https://www.politiaromana.ro/
http://www.ituc-csi.org/IMG/pdf/internet_and_labour_trafficking_

ROLUL INTERNETULUI
ASUPRA TRAFICULUI DE FIINTE UMANE
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Rezumat

Tn vederea constientizarii cresterii traficului de persoane, in cele ce urmeaza
va voi prezenta impactul pe care il are internetul asupra traficului de persoane.
Internetul furnizeaza traficantilor capacitatea de a se conecta cu potentiale
victime. Traficantii sunt capabili sa manipuleze viata potentialelor victime ,,in
timp real”, prin utilizarea tehnologiei prin distribuirea de texte si fotografii pe
retelele sociale.

Traficul de fiinte umane are multe fete si rolul tehnologiei variaza ca
rezultat. Cu toate acestea, se cunosc foarte putine despre riscurile si beneficiile
tehnologiei. Nu stim daca exista mai multe victime ale traficului de persoane, ca
rezultat al tehnologiei, si nici nu stim daca organele de aplicare a legii pot
identifica autorii mai bine ca urmare a urmelor pe care le lasa. Un singur lucru
1l stim, si anume ca lumea tehnologica face mai multe aspecte ale traficului de
persoane mai vizibile si mai urmaribile.

Concentrandu-ne asupra faptului daca tehnologia este buna sau rea pierdem
esentialul, ea este aici si nu va disparea, Ci, din contra, va avansa, de aceea este
imperativ ca noi sa intelegem rolul pe care aceasta il joaca in viata noastra. Mai
importantd este necesitatea de a dezvolta metode inovatoare de utilizare a
tehnologiei pentru abolirea traficului de persoane.

Cuvinte-cheie: traficul de persoane, rolul internetului, categorii vulnerabile

Notiuni introductive

Traficul de persoane nu este o realitate sociald noud. Ceea ce este diferit
astazi fata de istoria comertului cu sclavi este amploarea pe care a luat-o acest
fenomen, precum si mijloacele insidioase prin care se realizeaza. Astfel, unul
dintre mijloacele de recrutare este astazi, internetul.

Internetul a devenit rapid un lucru obisnuit Tn viata noastra de zi cu zi.
Tn ultimii 5 ani rata de penetrare a internetului a crescut de mai mult de 20 de
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ori. De asemenea, tehnologia mobild a avansat in ultima perioada, lucru care
conduce la o accesare a internetului mai facila.

Analizele realizate de Autoritatea Nationala pentru Administrare si Regle-
mentare in Comunicatii subliniaza faptul ca exista o discrepanta intre mediul
urban si cel rural, in termeni de acces si diversitate a ofertelor de servicii de
comunicatie. In mediul rural penetrarea internetului este mai redusi, iar atunci
cand existd acces la internet, oferta este saraca. Trebuie amintit ca in 2009
Roménia a adoptat Strategia nationala privind implementarea serviciului universal
in sectorul comunicatiilor electronice, care urmareste asigurarea accesului la
comunicatii electronice oricarui cetdtean din Romania.

Principiul pe care il promoveaza aceasta strategie este acela ca accesul la un
set minim de servicii de comunicatii electronice este considerat un drept funda-
mental al cetatenilor, esential pentru integrarea acestora in comunitate si in sens
mai larg, in societatea informationala?.

Tn ceea ce priveste accesul copiilor la noile tehnologii de comunicare nu
existd studii sau date oficiale care sd indice rata de penetrare a acestor tehno-
logii in randul copiilor. Un studiu realizat la nivel European de IAB Europe?
aratd cd in Roméania avem cea mai tanara populatie ce utilizeaza internetul: 40%
sunt tineri cu varste cuprinse intre 15 si 24 de ani. De asemenea, avem populatia
CU experienta cea mai mica in utilizarea internetului: mai mult de jumatate
dintre romanii care navigheaza pe internet fac acest lucru de mai putin de 6 ani.
Acest studiu arata si faptul ca romanii au tendinta de a petrece mai mult timp pe
internet, 44% petrec mai mult de 3 ore/zi, si au o Incredere mai mare in infor-
matiile pe care le gdsesc pe internet.

In privinta gradului de constientizare a cresterii traficului de fiinte umane,
trebuie recunoscut si evidentiat faptul ca internetul este un instrument ce facili-
teaza traficul de persoane.

Legatura dintre traficul de fiinte umane si internet

Specialistii vorbesc despre o legaturda clarda intre internet si traficul de
persoane. Acestia vorbesc despre un numar de cazuri, nu despre un fenomen
sau o metoda frecventd de recrutare. Metodele de recrutare nu s-au schimbat

1 Ordinul nr. 461/2009 pentru aprobarea Strategiei nationale privind implementarea
serviciului universal in sectorul comunicatiilor electronice.

2 Studiu MCDC — Marketers & Consumers, Digital & Connected realizat de IAB Europe
publicat in februarie 2010.
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radical, fiind mai mult adaptate astfel Incat sd fie mai eficiente si sa pacaleasca
mai repede. Totusi, putem afirma ca internetul poate deveni un mediu important
de recrutare. Aceasta opinie este explicata prin cresterea accesului la internet si
prin frecventa din ce in ce mai mare a folosirii internetului pentru a cunoaste
noi prieteni. De altfel, explicatia pentru care internetul nu constituie in acest
moment un mediu frecvent de recrutare este faptul ca grupurile cele mai
vulnerabile nu au acces la calculator sau internet.

Cel mai adesea, internetul este folosit pentru comunicare cu prieteni, cu
rude, cu prieteni noi prin e-mail, programe de chat sau retele sociale, dar si
pentru a cduta informatii sau locuri de munca. Astfel, internetul ofera trafi-
cantilor capacitatea de a se conecta cu potentiale victime.

Prin libertatea pe care o oferd utilizatorilor sai, internetul constituie unul
dintre spatiile cu cele mai putine reguli de utilizare. Libertatea constituie atat un
avantaj, cat si unul dintre principalele riscuri, atunci cand utilizatorii nu au cele
mai bune intentii. De asemenea, internetul este un mediu care Ti face pe oameni
sa se simta 1n siguranta.

Recrutarea prin intermediul internetului nu difera in esenta de modalitatile
clasice. Traficantul urmareste acelasi lucru: sa castige increderea victimei si sa
afle care 11 sunt vulnerabilititile (nevoia de bani, nevoia de a fi apreciata,
laudata, doreste sa plece de acasd, doreste sd plece in strainatate etc.). Toate
aceste lucruri se pot afla foarte usor inca de la primele schimburi de mesaje.

Cele mai multe greseli apar in comunicarea cu altii prin intermediul
retelelor de socializare. Astfel, prezinta riscuri ale utilizarii internetului:

— Importarea listelor de contacte. Din dorinta de a avea o lista de contacte
cat mai mare in profilele de chat sau de pe retelele de socializare, utilizatorii
import contacte din listele prietenilor fara a le filtra in vreun fel. Astfel, riscul
ca o persoana cu intentii rele sa ajunga in lista este foarte ridicat;

— Acceptarea necunoscutilor Tn lista de prieteni. Este un lucru obisnuit sa
fii contactat pe chat sau in retelele de socializare de persoane necunoscute care
doresc sa fie adaugate pe lista de contacte. Curiozitatea, dorinta de a cunoaste
persoane noi, dorinta de a fi populari ii determina pe unii tineri sd accepte fara a
sta prea mult pe ganduri. Ideea ca pot opri oricand o conversatie care nu le mai
face placere le da senzatia ca detin controlul comunicarii;

— Trimiterea sau postarea de poze. Majoritatea utilizatorilor retelelor de
socializare Tsi posteaza fotografii personale in profilele vizibile tuturor.
De asemenea, transmit poze persoanelor cu care discutd, aceasta este o etapa
consideratd normala in cunoasterea unei noi persoane. Acesta poate fi inceputul



Roxana Simus 191

unor situatii abuzive deoarece pozele pot fi folosite in diverse scopuri. Nu de
putine ori se intampld ca pozele sa ajunga pe diverse site-uri. De asemenea,
atunci cand pozele sau filmuletele transmise sunt mai ,,indraznete” ele pot fi
motivul unui santaj;

— Transmiterea de date personale. Datele personale include acele infor-
matii care pot ajuta la identificarea si contactarea unei persoane. De asemenea,
n acest capitol putem include si detalii despre viata personala: familie, vacante,
probleme etc. Discutiile se concentreaza fie asupra descoperirii celuilalt, fie
asupra unor subiecte de interes;

— Tntalnirea fatd in fati a ,,prietenilor online”. Problema intalnirii fata in
fata a persoanelor cunoscute online este mai delicatd. Motivul pentru care tinerii
decid sa se intalneasca in viata reald cu “prieteni online” este dorinta de a-si
gasi un prieten sau o prietend cu care sa aiba o relatie sau cautd doar sa-si
petreaca timpul cu cineva de varsta lor;

— Primirea de oferte. Tn discutiile purtate online pot s apara diverse tipuri
de oferte: de la oferte de munca, la oferte de castigare rapida a unor bani sau
chiar oferte de afaceri. De asemenea, fetele care au aspect placut si care Tsi
posteaza poze ,,indriznete” sunt abordate de persoane care pretind a fi de la
agentii de fotomodele, adolescenti care primesc oferte de a participa la ,,afaceri
de succes” pentru care trebuie sa contribuie cu o suma de pornire.

Factori de risc si categorii vulnerabile

Traficantii cauta un punct vulnerabil care, odata descoperit, este disecat
profitind de nevoile acelei persoane: nevoia de bani, nevoia de afectiune,
nevoie de a merge in strdinatate etc.

Specialistii indica ca principala categorie vulnerabila a traficului de persoane
cu recrutarea prin intermediul internetului minorii cu varste cuprinse intre 14-17
ani, in special fete, usor influentabili, din zone mai sarace, ce provin din familii
cu probleme (despartiti, conflicte, abuzuri etc.) sau din institutiile pentru
protectia copiilor, cu o slaba monitorizare din partea familiei sau institutiilor
sociale in care se afla®.

Un studiu realizat de Institutul pentru Cercetarea si Prevenirea Criminalitatii*
n randul elevilor, studiu realizat pe un esantion de 903 elevi de gimnaziu, arata

3 Adrian lacob, Constantin-Victor Drighici, ,,Aspecte privind traficul de fiinte umane”,
Ed. Sitech, Craiova, 2013.

4 Studiu ,,Siguranta minorilor pe internet” realizat de Institutul de Cercetare si Prevenire a
Criminalitatii, disponibil pe https://www.politiaromana.ro/files/pages_files/ sondaj_precampanie.ppt.
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ca 50% dintre elevii participanti nu au stabilite niciun fel de reguli cu privire la
navigarea pe internet, 70% au intalnit in mod intdmplator materiale cu caracter
pornografic in timpul navigarii pe internet, dintre acestia, 10% afirmd ca au
vorbit cu parintii despre acest lucru, 70% nu s-ar intalni cu persoane cunoscute
pe internet, aproximativ 70% dintre elevii de gimnaziu investigati acceseaza
internetul cel putin o data pe zi. 4 din 10 baieti de clasa a 8-a afirma ca s-au
intélnit cu persoane cunoscute pe internet (aceasta fiind frecventa cea mai
mare). Retelele de socializare sunt frecventate mai mult de fete, acestea postand
si fotografii personale.

De asemenea, telefoanele mobile au devenit un accesoriu obligatoriu pentru
copiii mai mari de 10 ani. Ele reprezintd un obiect pe care trebuie sa il aiba,
care 1i ajutd sa fie acceptati Tn orice grup de aceeasi varsti. In acelasi timp, si
accesul la internet prin intermediul telefonului mobil a devenit un lucru obisnuit.
Tn acest mod, situatia poate scipa de sub controlul parintilor.

Reprezentantii institutionali tind sa aiba doua tipuri de perceptii privind
utilizarea internetului de catre minori:

- Internetul reprezintd o oportunitate pentru copii de a avea acces la infor-
matii care nu ar fi altfel accesibile, astfel ca accesul copiilor nu ar trebui limitat,
ci cel mult monitorizat de catre adulti. Desi existd pericole si riscuri pentru
copii atunci cand navigheaza pe internet, considera ca daca sunt bine instruiti,
copiii si tinerii se pot feri de aceste pericol;

- Internetul este Tn primul rand un mediu ostil in care copiii pot fi expusi
unor abuzuri.

De asemenea, utilizarea internetului poate afecta alte aspect ale vietii
copiilor: performantele scolare au de suferit, relatiile cu familia sau cu alti copii
se degradeaza, copiii au probleme de exprimare a emotiilor si alte probleme de
relationare cu ceilalti.

O alta categorie vulnerabild este reprezentata de muncitorii care 1si cauta de
munca in strainatate. Utilizarea noilor tehnologii ale informatiei si comunica-
tiilor in scop de recrutare a fortei de munca a devenit o caracteristica a secolului
XXI pentru a facilita gasirea de locuri de munca, contribuind la si 0 mai mare
mobilitate a fortei de munca. Din pacate, acest lucru se combina cu lacunele din
reglementarile legislative care ar putea Tmpiedica efectele potential nocive ale
noilor tehnologii — cum ar fi facilitarea traficului de persoane pentru exploatarea
fortei de munca. Internetul este ieftin si usor de folosit pentru a face oferte de
locuri de munca frauduloase si pentru a crea website-uri inselatoare pentru a-i
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pacali pe cei in cautarea unui loc de munca, astfel incat acestia sa creada ca
raspund unor oferte de locuri de munca reale. Internetul asigurd anonimatul,
ceea ce face dificila identificarea celor care a posteaza pe un site.

Formele traditionale de recrutare, cum sunt anunturile pentru locuri de
munca din presa scrisa, anunturi afisate pe panouri sau in statiile de autobuz sau
recrutarea informala ,,din auzite, transmisa din om in om” sau prin prieteni sau
rude sunt incd modalitati destul de frecvente pentru a aduce pe cineva intr-o
situatie de trafic de persoane, de exploatare. Astfel de metode pot functiona la
nivel local, regional sau chiar la nivel national, in functie de aria de acoperire a
mijloacelor media prin care sunt popularizate®. Cu toate acestea, utilizarea
recrutarii ,,electronice” este in crestere. De exemplu, in Romania, pe un site de
recrutare, s-au inregistrat peste 30.000 cereri pentru locuri de munca in strai-
natate, respectiv aproximativ 11.000 cereri pentru locuri de munca in Marea
Britanie, 4.800 in Germania si 2.800 in Franta. Cele mai promovate locuri de
munca au fost cele din hoteluri si turism, urmate de cele pentru ingrijire la
domiciliu, in sanatate, in agricultura, in restaurante sau servicii de catering. Este
deja confirmat ca internetul si comunicatiile mobile sunt utilizate la scara din ce
in ce mai largd pentru a recruta victime ale traficului de persoane®.

Intre cazurile tipice de recrutare pe internet pentru traficul de persoane in
scopul exploatarii prin munca se afla informatiile inselatoare despre angajare/loc
de muncd si conditiile de munca care vizeaza fie un public larg, fie anumite
categorii particulare. Informatiile despre locurile de munca frauduloase pot fi
disponibile unui public larg atunci cand sunt publicate pe website-uri destinate
publicului larg. De asemenea, pentru a promova ofertele de munca tentante sunt
folosite motoarele de cautare sau pop-up, precum si spatiile virtuale mai
individualizate, cum sunt, de exemplu, chatroom, retelele de socializare sau
spam din posta electronica (e-mail). Mai mult, pe 1anga recrutare, internetul este
folosit si pentru a comunica cu victimele, potentiale sau reale, ale traficului de
persoane in scopul exploatarii prin munca prin e-mail, prin retelele de sociali-
zare sau prin chat. Acest tip de comunicare poate nsemna amenintiri sau
control al comportamentului.

Printre cele mai obisnuite semne care pot indica riscul sau pericolul unei
oferte de munca frauduloase sunt promisiunile referitoare la plata unor salarii

% Studiu ,,Rolul internetului in traficul de persoane in scopul exploatirii prin muncd”,
disponibil pe http://mww.ituc-csi.org/IMG/pdf/internet_and_labour_trafficking_faq_ro.pdf.
® https://www.europol.europa.eu/content/trafficking-human-beings-and-internet.
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nerealist de mari, informatii referitoare la perceperea unor ,,taxe administrative”
sau a unor ,.taxe pentru cei care 1i pot gasi”, o descriere a fisei postului, numai
in termeni generali, nicio adresda a agentului de recrutare, detalii de contact
limitate numai la un numar de telefon mobil sau o adresd de email generala,
informatii despre cazarea intr-o singura camera impreund cu un grup mare de
persoane.

Modalitati de prevenire

Tn ceea ce priveste traficul de minori, principala modalitate de prevenire
este monitorizarea copiilor in utilizarea noilor tehnologii. Parintii au pierdut
controlul asupra felului Tn care copiii lor interactioneaza cu alte persoane prin
intermediul internetului pentru ca timpul petrecut cu copiii este in scadere, si
pentru cd, inca, multi parinti au mai putine cunostinte despre internet decat
copiii lor. Cele mai mari riscuri apar atunci cand copiilor 1i se permite sd aiba
un calculator in camera sau sa acceseze internetul de pe telefon, iar parintii nu
mai au control asupra timpului petrecut pe internet sau asupra site-urilor
vizitate.

n plus, de la varste cat mai mici ar trebui stabilite reguli foarte clare de
utilizare a internetului, dar acest lucru poate fi facut doar daca parintele are 0
buna intelegere a ceea ce reprezintd internetul, cu avantajele si dezavantajele sale.
Programele actuale de control parental pot avea un efect asupra copiilor de varste
mici, dar nu mai sunt deloc eficiente in cazul adolescentilor care gasesc rapid
solutii pentru a dezactiva anumite componente care li se par prea intruzive.

Sistemul de invdtdmant nu ii educd pe copii pentru a evita riscurile in
utilizarea internetului. Subiectul nu este considerat inca o problema care sa
necesite activitati speciale. Astfel, programa include mai aspecte tehnice legate
de securitatea pe internet: gestionarea parolelor, ce Inseamnd date personale,
virusi si spyware. Asadar, Tn lipsa unui sistem coerent de educare a copiilor si
tinerilor cu privire la internet si regulile sale, acestia invata unii de la altii,
fnvata fragmentat, uneori incorect, se bazeaza pe descoperire, iar aspectele
legate de siguranta raman in mare parte nedescoperite.

De asemenea, implicarea tinerilor in dezvoltarea politicilor si procedurilor
legate de internet, dispozitive mobile, jocuri si alte tehnologi de retea. Tinerii
sunt mult mai susceptibile de a adera la ele dacd au avut un rol in modelarea
acestor politici si, Tn acelasi timp, vor afla mai multe despre avantajele si provo-
carile pe care le presupune tehnologia.
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In cazul recrutarii online in scopul exploatirii prin munc, este necesar ca
prin reglementarile de la nivel national sa se impuna tuturor celor care se ocupa
de recrutare de forta de munca sa detina licentd in acest scop, trebuie sa existe
portaluri special destinate pentru locuri de munca care sa prezinte informatii si
sa ofere consultanta in ceea ce priveste siguranta, inclusiv cu link-uri (trimiteri)
catre puncte de asistenta, trebuie luatad in considerare dezvoltarea unei platforme
web pan-UE, cu informatii si trimiteri catre punctele de asistenta din toate
statele membre ale Uniunii Europene care, la randul sau, sa fie conectata cu
toate portalurile legale de recrutare a fortei de munca, ar trebui sa se introduca o
modalitate de monitorizare a sigurantei internetului in ceea ce priveste recru-
tarea online, cu link-uri catre inspectia muncii, retelele online de socializare
trebuie incurajate sa pund in aplicare masuri de sigurantd in ceea ce priveste
,pretinsele” oferte de locuri de munca, de asemenea, este nevoie de a intari
capacitatea lucratorilor in ceea ce priveste abilitatea de a recunoaste o oferta de
munca frauduloasa.

Concluzii

Problema abuzurilor si exploatarii ce poate aparea in urma utilizarii inter-
netului si a sigurantei online este una relativ noud. Desi nu exista in acest
moment suficiente cazuri pentru a vorbi despre un fenomen, concluzia generala
este cd internetul constituie un mediu ce poate fi exploatat in viitor de traficanti,
indiferent de forma de exploatare. Legislatia cu privire la spatiul virtual al
internetului se referd in principal la situatii in care apare pornografia infantila,
sau alte continuturi considerata ilegale.

Autoritatile au astfel putine modalitati prin care pot interveni. Acestea nu
au cum sa monitorizeze discutii online si sa intervina pentru a preveni situatii
de abuz, ele pot intervenii doar dupa ce s-a produs un abuz si exista o sesizare
in acest sens. De aceea sunt foarte importante programele de prevenire si
constientizarea acestor pericole. Interventiile viitoare pentru prevenirea trafi-
cului si exploatarii copiilor prin intermediul noilor tehnologi ar trebui sa se
concentreze pe informare si educare. Parintii, ar trebui cel putin sensibilizati cu
privire la riscurile pe care le poate prezenta internetul.

Problematica sigurantei online si a utilizarii noilor tehnologii in traficul de
persoane ar trebui analizata periodic. Spatiul virtual este unul extraordinar de
dinamic, astfel Tncat este de asteptat ca abordarile si metodele de recrutare sa se
schimbe si sa se adapteze permanent. O solutie ar fi crearea unui mecanism
national de semnalare a situatiilor de abuz ce apar online si promovarea acestuia
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in randul cetatenilor. Astfel ar putea fi colectate informatii in timp real si
implementate rapid solutii concrete.
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